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STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION
Plaintiffs Brewster Kahle, Internet Archives, Richard
Prelinger, and Prelinger Associates brought this action against

John Ashcroft, in his official capacity as Attorney Ceneral of
the United States;" plaintiffs invoked the jurisdiction of the
district court pursuant to 28 U S.C. 8§ 1331, 1361 and 2201. By
Order of Novenber 19, 2004, Excerpts of Record ("ER') 35-60, and
Judgnent of Novenber 30, 2004, ER 61, the district court granted
defendant's notion to dismss, and disnm ssed the action with

prejudi ce. On Decenber 7, 2004, plaintiffs filed a tinmely notice

1 Pursuant to Fed. R App. P. 43(c)(2), the nanme of the current

Attorney Ceneral, Alberto R Gonzales, is substituted for that of
hi s predecessor, John Ashcroft.



of appeal (ER 62-63). See Fed. R App. P. 4(a)(1). This Court
has jurisdiction over plaintiffs' appeal under 28 U S.C. § 1291.
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

1. Wether the Copyright Renewal Act of 1992, Pub. L. No.
102-307, 106 Stat. 264, 266 (1992) ("1992 Act"), and the
Copyri ght Term Extension Act of 1998, Pub. L. No. 105-298, 112
Stat. 2827 (1998) ("CTEA"), violate the "limted Tines"
requi renent of the Constitution's Intellectual Property/ Copyright
d ause, U.S. Const., art. I, 8 8, cl. 8.

2. \Wiether the 1992 Act and the CTEA violate the First
Amendnment to the Constitution.

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Constitution grants Congress the power "[t]o pronote the
Progress of Science and useful Arts, by securing for limted
Times to Authors and Inventors the exclusive Right to their
respective Witings and Discoveries.”" US. Const., art. |, 8§ 8,
cl. 8. Relevant statutory provisions are discussed in the
"Statutory Franewor k" subsection of the "Statenent of the Case"
section, infra, and are set forth in the Addendumto plaintiffs
amended opening brief ("Pl. Br.").

STATEMENT OF THE CASE

A. Nature of the Case and Course of Proceedi ngs Bel ow.

Plaintiffs brought this action to challenge, under the
Copyright Clause of the Constitution and the First Amendnent, the
constitutionality of several acts of Congress relating to

copyrights. Defendant noved to dismss, largely on the basis of



the Suprene Court's recent decision in Eldred v. Ashcroft, 537

U S. 186 (2003), rejecting a Copyright O ause and First Amendnent
chal l enge to the CTEA, one of the statutes attacked by plaintiffs
in the instant case. By order of Novenber 19, 2004, the district
court granted defendant's notion.

B. Statutory Franework.

1. Copyright Term Extensions.

In 1790, the year after the adoption of the Constitution,
the First Congress enacted the nation's first Copyright Act,
establishing a 14-year initial termof copyright protection from
the date of publication, renewable for an additional 14 years if
the author survived the first term-- for a potential total term
of 28 years. Act of May 31, 1790, ch. 15, §8 1, 1 Stat. 124
("1790 Act"). In 1831, Congress unconditionally extended the
initial termto 28 years (while retaining the 14-year renewal
term, extending the potential total termto 42 years. Act of
Feb. 3, 1831, ch. 16, 88 1, 16, 4 Stat. 436, 439 ("1831 Act").

In 1909, Congress then extended the copyright's renewal termto
28 years, further extending the total copyright termto 56 years.
Act of Mar. 4, 1909, ch. 320, 88 23-24, 35 Stat. 1075, 1080-81
("1909 Act").

In 1976, Congress altered the nethod for computing copyright
terms for works created on or after January 1, 1978 (as well as
for unpublished works that were "fixed" before 1978 and
previ ously enjoyed perpetual copyright protection), and

established a single termof copyright protection for the life of



t he aut hor plus 50 years. 17 U.S.C. 88 302-304 ("1976 Act").

"I'n these respects, the 1976 Act aligned United States copyright
terms with the then-dom nant international standard adopted under
the Berne Convention for the Protection of Literary and Artistic
Wrks." Eldred, 537 U.S. at 195 (citing HR Rep. No. 94-1476,
at 135 (1976)). In 1998, Congress enacted the CTEA, which
extended this copyright termby 20 years to the life of the

aut hor plus 70 years for all works not created by January 1, 1978
(17 U.S.C. 88 302(a), 303(a)), to "harnonize[] the baseline
United States copyright termwith the term adopted by the
European Union in 1993." FEldred, 537 U S. at 196. By matching
the United States' copyright termw th the European Union's,
"Congress sought to ensure that American authors would receive

t he sane copyright protection in Europe as their European
counterparts."” I1d. at 205-06.

2. Anendnents to the Copyright Renewal Requirenent.

Under the 1909 Act, a copyright hol der could secure a 28-
year renewal termonly after filing a renewal registration with
the Register of Copyrights in the last year of the first 28-year
termof protection. S. Rep. No. 102-194, at 3 (1992). "In 1976,
Congr ess concl uded years of debate and study on all aspects of
t he Copyright Act by passing a conprehensive revision to the 1909
law. " T1d. Congress identified the copyright renewal revision as
"[o]ne of the worst features of the present copyright law" HR
Rep. No. 94-1476, at 134 (1976). "A substantial burden and

expense, this unclear and highly technical requirement results in



I ncal cul abl e anmounts of unproductive work. |In a nunber of cases
it is the cause of inadvertent and unjust |oss of copyright.”
Id. Thus, the 1976 Act abolished the renewal requirenent for
future works created on or after January 1, 1978 -- the effective
date of the Copyright Act of 1976 -- and established a single
term of copyright protection for the life of the author plus 50
years. S. Rep. No. 102-194, at 3. However, Congress retained
the existing renewal registration requirenent for copyrights
still subsisting in their first termon the 1976 Act's effective
date, because "Congress was concerned that elimnating the
renewal requirenent for these works altogether could potentially
di srupt existing expectancies or contractual interests.” S. Rep.
No. 102-194, at 3-4; H R Rep. No. 94-1476, at 139.°

The Copyright O fice, publishers, authors, academ cs, and
others "criticized the registration renewal provision for being
burdensone and unfair to thousands of copyright holders and their
heirs.” S. Rep. No. 102-194, at 4. Congress believed that the
public domain "should not be enl arged because of an author's
error in recordkeeping, or any other innocent failure to conply
with overly technical formalities in the copyright law " 1d. at

6. Significantly, Congress recognized that authors of earlier

2 Although Congress retained the renewal registration

requi renent for copyrights still in their first termprior to the
1976 Act's effective date, the length of the renewal termfor
such copyrights was extended from28 to 47 years (for a tota
potential termof 75 years), and copyrights already in their
renewal termat that tinme would be extended by an anount
sufficient to extend their total termto 75 years. H R Rep. No.
94- 1476, at 139-40.



wor ks who were still subject to the 1976 Act's renewal
requi renents should retain the sane rights enjoyed by authors of
nore recent works created after the 1976 Act's effective date.
Id. Congress al so sought to nodify the 1976 Act's renewal
requi renent because foreign authors faced an additional dilema
as they were even less famliar than donestic authors with the
formality of a renewal requirenent because it is unique to U S
law. In fact, Congress understood that "[t] he donestic |aws of
nost devel oped countries contain very few formalities
condi tioning copyright protection,” and that conpliance with such
formalities is "antithetical to the major international treaty on
copyright relations, the Berne Convention." Id. at 5.

Based on these inportant concerns, Congress enacted the 1992
Act, which anended the renewal provisions set forthin 17 U S.C
8§ 304 to "make[] clear that a tinely registration by the proper
statutory clainmant vests the right to the renewal termon the
date of registration in the Copyright Ofice and, if a
registration is not nmade, the right in the renewal termvests
automatically in the proper statutory claimant on the | ast day of
the first term”™ S. Rep. No. 102-194, at 4. The autonatic
renewal provisions apply only to those pre-January 1, 1978 works
still in their first 28-year copyright termwhen the 1992 Act was
enacted, i.e., works that acquired a first term of copyright
protection between January 1, 1964 and Decenber 31, 1977. See
id. at 7. Thus, the 1992 Act puts protection of such works on

equal footing with the protection of qualifying works for which



renewal registration was made. 1d. At the sane tine, Congress
recogni zed that a renewal registration system "provides a useful
public record for users of copyrighted material so they may

| ocate the copyright holder and arrange to |license a work, or
determ ne when copyright material falls into the public domain."
Id. at 6-7. Accordingly, the 1992 Act offers incentives to
authors to continue to voluntarily renew their copyright in a
timely manner, while it "elimnates the harsh consequences of
failing to renew." I1d. at 7.

3. Copyright Deposit and Notice Requirenents.

As the Suprenme Court stated in Washingtonian Publ'g Co. v.
Pearson, 306 U.S. 30, 41 (1939), the purpose of the deposit
requirement (currently set forth in 17 U . S.C. 8 407) is not proof
or preservation of copyright, but the acquisition of books for
the Library. "Until 1976, failure to deposit with the Library of
Congress resulted in a forfeiture of copyright." Ladd v. Law &
Tech. Press, 762 F.2d 809, 813 (9th Cr. 1985), cert. denied, 475
U S. 1045 (1986). Wth the enactnent of the Copyright Act of
1976, Congress changed the deposit enforcenent provisions
because:

A realistic fine, coupled with the increased
i nducenents for voluntary registration and
deposit under other sections of the bill,
seens likely to produce a nore effective
deposit systemthan the present one. The
bill's approach will also avoid the danger
that, under a divisible copyright, one

copyright owner's rights could be destroyed
by another owner's failure to deposit.



Id. (quoting H R Rep. No. 94-1476, at 150). Under the 1976 Act,
therefore, deposit is still required of one obtaining a
copyright, but failure to deposit results not in forfeiture but
in fines in the amount of the cost to the |ibrary of obtaining
the work plus penalties. Id.

Wth respect to copyright notice, under the 1909 Act, a work
had to bear a valid copyright notice upon publication in order to
secure copyright protection. 17 U S.C. 88 10, 19 et seq. At the
time of its enactnent, the 1976 Act continued to require that
notice be affixed to all published copies and phonorecords of a
work, 17 U S.C. 88 401 & 402 -- but Congress also nade it clear
that the requirenment was no | onger absolute, took steps to avoid
the harsh consequences of the om ssion of notice, and prescribed
remedi al neasures that could be taken in cases where notice was
omtted. Id. at 8 405. In 1988, Congress enacted the Berne
Convention I nplenentation Act ("BCIA"), Pub. L. No. 100-568, 102
Stat. 2853 (1988), to bring the United States in line with the
Berne Convention, an international convention ained at
har noni zi ng copyright |aw around the world. Garnier v. Andin
Int'l, Inc., 36 F.3d 1214, 1219 (1st Cr. 1994). Pursuant to the
BCI A, the attachnment of notice of copyright is no | onger required
to gain copyright protection for works first published after
March 1, 1989, but it is still encouraged through various
incentives. Id.; 17 U S.C 88 401(d), 402(d).



C. Facts of the Case.

Plaintiffs Brewster Kahle, Internet Archive, Richard
Prelinger, and Prelinger Associates, Inc. allege that they are
i ndi vidual s or organi zations that exploit the creative works of
others that are in the public domain by copying and distributing
such works on the Internet. Amended Conplaint ("Am Conpl.";
reproduced at ER 1-27), 11 2-5, 8 ER 4, 5. They brought this
action seeking a declaratory judgnent that four copyright
statutes are unconstitutional because they allegedly create an
"uncondi ti onal copyright regime"” that prevents plaintiffs from
posting "on the Internet [] works created [by others] between
1964 and 1978" without commtting infringenent. 1d. at Y 1, 8,
35, Prayer for Relief, ER 2-3, 5, 10, 26. Specifically,
plaintiffs contended in district court that (1) the 1976 Act, the
BCI A, and the 1992 Act violate the Constitution's Intellectual
Property Clause "for failing to 'promote . . . Progress'” (Am
Compl . 97 1, 105-113, ER 2-3, 24-25); (2) the 1992 Act and the
CTEA violate the "limted Tinmes" provision of the Intellectual
Property Clause (Am Conpl. 17 1, 93-104, 114-119, ER 2-3, 22-23,
25-26); and (3) the 1992 Act and the CTEA violate the First
Anendnment to the Constitution. Am Conpl. 7 1, 81-92, ER 2-3,

20-22.°
s Plaintiffs also sought -- upon a finding that the CTEA is
unconstitutional -- to enjoin enforcenent of the No Electronic

Theft Act of 1997, 17 U S.C. 8 506(a) (1997) ("NET Act"), against
them for infringenent of copyrights for works in their renewal
termfirst published between January 1, 1964 and Decenber 31,
1977 that would not have a valid copyright "but for 17 U S.C
(conti nued. . .)



Def endant noved to dismss plaintiffs' Amended Conpl ai nt
pursuant to Rule 12(b)(6), for failure to state a clai mupon
which relief can be granted. Defendant relied primarily upon the
Supreme Court's recent decision in Eldred v. Ashcroft, 537 U.S.
186 (2003), in which the Court rejected a Copyright C ause and
First Anmendnent challenge to the CTEA. By Order of Novenber 19,
2004 ("Order," ER 35-60), and Judgnent of Novenber 30, 2004 (ER
61), the district court granted defendant's notion.

In its Order, the court first "f[ound] the matter

appropriate for decision without oral argument,"” and therefore
vacated the hearing it had previously scheduled. Oder, 1, ER
35. After describing the background of the litigation (id. at 2-
8, ER 36-42) and setting forth the standard of review (id. at 8-
9, ER 42-43), the court addressed the nerits of plaintiffs
clainms. Id. at 9-26, ER 43-60.

The court first adjudicated Counts Two and Four of
plaintiffs' Amended Conplaint, both invoking the "limted Ti nes"
provision of the Intellectual Property Cause. I1d. at 10-12, ER
44-46. Regarding Count Two, alleging that the 1992 Act and the
CTEA "violate the '"Iimted Tinmes' requirenent of the Copyright
Cl ause by establishing copyright terns that are so long as to be
effectively perpetual”™ (id. at 10, ER 44), the court enphasized

that "[i]n Eldred, the Suprene Court rejected the argunent that

the CTEA violated the Copyright C ause by extending the terns of

(...continued)
88 302-304, as anended by the CTEA." Am Conpl. T 1, Prayer for
Relief, ER 2-3, 26.
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exi sting copyrights.” 1d. (citation omtted). The court further
found plaintiffs' reliance upon Justice Breyer's dissent in
Eldred m spl aced, because "[i]n reaching its decision, the
Suprene Court expressly criticized the present value anal ysis set
forth in Justice Breyer's dissent . . . ." Id. at 11, ER 45,
citing Eldred, 537 U.S. at 209 n.16. The court thus concl uded
that "the Suprene Court's statenents in Eldred that the CTEA 'did
not create perpetual copyrights,' that Congress did not attenpt
to override the "Ilimted Tinmes' constraint in enacting the CTEA,
and its rejection of Justice Breyer's present value anal ysis

di sposes of plaintiffs' contention . . . that the CTEA and
the [1992 Act] (which establishes a shorter copyright termthan
did the CTEA) violate the "Iimted Tines' clause by creating a
copyright that is "effectively perpetual.'" 1d., citing Golan v.
Ashcroft, 310 F. Supp. 2d 1215, 1217-18 (D. Col o. 2004)
(rejecting claimthat CTEA violates Copyright C ause, by creating
"effectively or virtually perpetual™ copyright term as
forecl osed by Eldred).

Wth respect to Count Four, in which plaintiffs sought
reconsi deration of Eldred s "limted Tinmes" holding, the court
held that this Count "likew se nust be dism ssed as a result of
the Supreme Court's decision in Eldred. " Id. at 12, ER 46. The
court stated that "[i]rrespective of whether the Suprene Court
consi dered the [specific argunents raised by plaintiffs], this
court has no authority to overturn Eldred," and "[a]ny such

argunent nust be addressed directly to the Suprene Court." Id

11



The court next considered plaintiffs' claimin Count Three
that "Congress' elimnation of the registration, deposit, notice,
and renewal requirenents violates the portion of the Copyright
Cl ause that authorize Congress to enact copyright |aws that
"pronote the Progress of Science.'" Id. (citation omtted). The
court stated that "[p]laintiffs seek a declaratory judgnment that
the 1976 Act, the BCIA and the [1992 Act] are unconstitutional
for failing to 'promote . . . Progress.'" Id. at 12-13, ER 46-
47). The court observed, however, that "[i]n ElIdred, the Suprene
Court rejected the argunent that the CTEA' s extension of the term
of existing copyrights violated the Copyright C ause by failing
to pronote the Progress of Science" (id. at 13, citing Eldred
537 U.S. at 211-14); the court also pointed out that Eldred
"'stressed' " that "'it is generally for Congress, not the courts,
to deci de how best to pursue the Copyright C ause's objectives'"
(id., citing Eldred, 537 U S. at 212), and that the ElIdred Court
deferred to the judgnent of Congress with respect to the reasons
underlying the CTEA. 1d. at 13-15, ER 47-49. The court then
eval uated at considerable Iength the three Acts of Congress
chal | enged by plaintiffs in Count Three, and held that each of
these statutes pronotes the progress of science for purposes of

the Intellectual Property Cause.’ I1d. at 16-23, ER 50-57.

+ Because plaintiffs are not appealing the district court's

ruling on Count 3 (see PI. Br. 8), we will not burden the Court
Wi th an extended recitation of the court's conprehensive
rational e for upholding the statutes challenged in this Count.

12



Finally, the district court rejected plaintiffs' claimin
Count One that "the [1992] Act and the CTEA violate the First
Amendnent to the United States Constitution by inposing an
unconstitutional burden on speech with respect to works created
after January 1, 1964 and before January 1, 1978 as a result of
having altered the '"traditional contours' of copyright law froma
condi tional copyright reginme to an unconditional copyright
regine." Id. at 23, ER 57. The court focused on Eldred s
anal ysis and rejection of the argunent that the CTEA viol ates the
First Amendnent (id. at 23-25, ER 57-59), and di sm ssed
plaintiffs' assertion that "Congress, by elimnating the
regi stration, renewal, deposit, and notice requirenents as a
condi tion of obtaining and maintaining a copyright, has altered
the traditional contours of copyright protection.” 1d. at 25, ER
59. The court stated that, unlike "the idealexpression dichotony

and the fair use exception,” "the registration, renewal, deposit,
and notice requirenents do not define the scope of copyright
protection but, rather, the procedural steps necessary to obtain
and maintain a copyright” -- and that "Congress has repeatedly
stated that these requirenents are mere 'formalities'" (id.;
citations omtted), which the court held "do not alter the scope
of copyright protection, but nmerely determ ne the procedures
necessary to obtain or maintain such protection.”" Id
Accordingly, "[b]ecause changes to requirenents of this nature do

not alter the substantive rights granted by copyright,” the court

"f[ound] that the chall enged anendnents do not alter 'the

13



traditional contours of copyright protection.'" 1d. The court
therefore found immterial plaintiffs' promse to "show at tria
the 'real world effect” . . . of the challenged changes to the
copyright law," because "no such evidence can alter this
fundanmental defect in their case." Id.
STANDARD OF REVIEW

The district court's order dism ssing the action is subject
to de novo review. See, e.g., Center for Biological Diversity v.
Veneman, 335 F.3d 849, 852 (9th Cir. 2003); Stone v. Travelers
Corp., 58 F.3d 434, 436 (9th Gr. 1995).

SUMMARY OF ARGUMENT

A nere two years after the Suprene Court's | andmark decision
I n Eldred v. Ashcroft, 537 U.S. 186 (2003), upholding the CTEA
agai nst Copyright Cause and First Anendnent chall enges,
plaintiffs seek both to relitigate that case and to construe the
Court's opinion in a wholly unreasonable manner, so as to unduly
cabin its holdings and to turn a defeat for their position into a
victory. The district court correctly rejected plaintiffs’
invitation sinultaneously to turn Eldred on its head and to read
its significance largely out of existence, and this Court should
al so decline plaintiffs' msguided proposal. The instant action
was properly dismssed, and the judgnment should be affirned.

As FEldred establishes, plaintiffs' objections to Congress'
nost recent extensions of copyright terns and changes to the
requi renents for copyright renewal constitute challenges to

policy determ nations that the Constitution authorizes Congress

14



to make. Indeed, the Supreme Court has frequently stressed, and
recently reiterated, "that it is generally for Congress, not the
courts, to decide how best to pursue the Copyright C ause's
objectives." Eldred, 537 U S. at 212. Congress' exercise of its
Intell ectual Property Clause authority in enacting copyright
statutes is subject only to exceedingly deferential rational
basis review -- and here, plaintiffs have chosen not even to
appeal the district court's ruling that Congress had a rational
basis for enacting the various copyright statutes plaintiffs
chal | enged bel ow on rationality grounds.

Further, as the Suprenme Court recently confirmed in Eldred
a copyright extension for a fixed term such as the CTEA, does
not run afoul of the Intellectual Property Clause's "limted
Times" constraint. 71d. at 204. |In addition, neither the 1992
Act nor the CTEA alters "the traditional contours of copyright
protection” -- in particular, the "traditional First Amendnent
safeguards,"” i.e., the "ideal/expression dichotony” and the "fair
use" defense conprising copyright law s "built-in First Amendnent
accomodati ons” -- and thus these statutes require no further
First Anendnment scrutiny. See id. at 218-21. As the district
court held, Congress nmay alter the fornmalities of copyright |aw
wi thout inplicating the First Anendnent.

Plaintiffs repeatedly deride both the Eldred opinion and the
district court's ruling as resting upon nmere "intuition." See
Pl. Br. 35, 44, 48. But the so-called "intuition" of a mpjority

of the Suprene Court carries the force of law, and the district

15



court, far fromacting intuitively, properly heeded the Suprene
Court's mandate. Far fromconmtting legal error in doing so, it
woul d have conmmtted | egal error had it done otherw se.

In short, no matter how they characterize their clains,
plaintiffs in reality object to Congress's exercise of its broad
power to draw lines and to establish the parameters of copyright
coverage under the Intellectual Property O ause, and assert that
Congress has decided to accord too nmuch protection to materi al
under the copyright laws. This is a classic judgnent for
Congress to make, however, and the actions of the |egislative
branch manifestly do not violate either the Intellectual Property
Clause or the First Amendnent. Plaintiffs raise precisely the
types of clains that the Supreme Court enphatically rejected in
Eldred -- and indeed, with respect to the CTEA the very sane
argunments. The result here should be the sane.

ARGUMENT

I. THE CTEA AND THE 1992 ACT DO NOT VIOLATE THE
"LIMITED TIMES" PROVISION OF THE COPYRIGHT CLAUSE.

Plaintiffs contend that Congress did not have the authority
to enact the 1992 Act and the CTEA because (1) the statutes
allegedly create a copyright termthat "has becone effectively
perpetual ," and (2) "Congress has no power to extend the terns of
exi sting copyrights” in violation of the "limted Tines"
provi sion of the Intellectual Property Clause. Am Conpl. 1Y 93-
104, 114-19, ER 22-23, 25-26; see also PI. Br. 49-53. Contrary
to plaintiffs' clains, however, each of the chall enged statutes
sets forth copyright ternms for "limted Tinmes" pursuant to the

16



Intell ectual Property Cause. As the district court held, under
Eldred, the CTEA and the 1992 Act do not violate the "limted
Ti mes" cl ause.

The Suprene Court has already considered and upheld the CTEA
as a constitutional copyright termextension that does not
violate the "limted Tinmes" provision of the Intellectual
Property O ause. Eldred, 537 U S. at 204. Nonet hel ess,
plaintiffs ask this Court to "reconsider"” the Eldred deci sion,
because they all ege that "Congress has no power to extend terns
of existing copyrights.” Am Conpl. 1 117, ER 26; see also Pl.
Br. 49-53. Yet Eldred explicitly addressed the issue of whether
"Congress has authority under the Copyright C ause to extend the
ternms of existing copyrights,” and the Suprene Court squarely
hel d t hat Congress does have such authority. E.g., Eldred, 537
U S at 199, 203-04 ("Neither is it a sound objection to the
validity of a copyright term extension, enacted pursuant to the
[Intell ectual Property O ause's] grant of authority, that the
enl arged term covers existing copyrights."). The Suprenme Court
al so denied the Eldred petitioners' request for rehearing. See
538 U.S. 916 (2003). Accordingly, no further "reconsideration"
of Eldred i s necessary -- or even perni ssible, because the
Suprene Court's recent ruling is dispositive.

Neither in their Amended Conplaint, nor in their opening
brief on appeal, do plaintiffs explain how the 1992 Act viol ates
the "limted Tines" provision. Instead, plaintiffs seek

reconsi deration of the Eldred hol di ng because "[t]he Court in

17



Eldred did not consider that every extension before CTEA applied
to works whose terns had to be renewed.” Am Conpl. T 116, ER
26; see also Pl. Br. 50-51. This assertion is incorrect; in
fact, the Court in Eldred understood that the 1976 Act's grant of
copyright protection "would run fromthe work's creation .

until 50 years after the author's death,” thereby "alter[ing] the
met hod for conputing federal copyright terns” fromits
predecessor, the 1909 Act, which had granted protection for "28
years from publication, renewable for an additional 28 years."
Eldred, 537 U.S. at 194-95. The Court expressly recognized that,
whil e earlier copyright terns had "been split between an origina
termand a renewal term" "under the nmethod for neasuring
copyright terns established by the 1976 Act and retained by the
CTEA, the baseline copyright termis measured in part by the life
of the author." I1d. at 201 n.6; see also id. at 222 ("The 1976
Act's tine extensions . . . set the pattern that the CTEA

foll owed.").

Furthernore, the 1831 Act extended the initial term of
copyright from14 to 28 years, wthout requiring any affirmative
act (renewal or otherw se) by the author or copyright owner to
obtain the extension. Act of Feb. 3, 1831, ch. 16, 8§ 1, 16, 4
Stat. 436, 439. Thus, the very first tine Congress extended the
copyright term it extended the initial term-- and to get the
benefit of that extension, a copyright owner did not have to
renew, or to do anything at all; only in order to get the second

termdid the copyright owner have to renew under the 1831 Act.
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Hence, the crucial point, which plaintiffs ignore, is that in the
1831 Act the first termwas doubl ed without requiring any
affirmative action by the copyright owner to indicate that he/she
desired continued protection -- just as Congress extended the
copyright termin the 1992 Act (through automatic renewal) and in
t he CTEA (by an across-the-board 20-year extension), w thout
requiring any action by the copyright owner. The 1831 Act
t herefore renoves the underpinnings of plaintiffs' argunent.

Plaintiffs also allege that the CTEA s basic copyright term
of the author's life plus 70 years exceeds the "limted Ti nes”
allowed by the Intellectual Property C ause because the termis
"so long as to be effectively perpetual.”™ Am Conpl. 1 93-104,
ER 22-23; see also Pl. Br. 47-49. Plaintiffs' challenge is so
extreme that even the petitioners in Eldred (represented by many
of the same attorneys who represent plaintiffs here) did not
advance it. Eldred, 537 U S. at 193 ("' Wiether 50 years is
enough, or 70 years too nuch,’' [petitioners] acknow edge, 'is not
a judgnment nmeet for this Court.'"). Mreover, plaintiffs advance
the very position advocated by Justice Breyer, witing only for
himsel f in dissent -- which the Court's nmjority opinion
criticized as having "precious little support from precedent."”
Id. at 199 n. 4.

In any event, the termset by the CTEA plainly neets the
requi renent that the copyright termbe limted. The Suprene
Court defines the Intellectual Property Clause's term"limted"

as "confine[d] within certain bounds, restrain[ed], or
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circunscribe[d]."” Id. at 199 (internal quotations omtted).
This definition conforms to dictionary definitions fromthe tine
of the fram ng and fromcontenporary dictionaries. Id. By the
Court's definition, or any other, the CTEA's termis for a
limted period because it ends. 1d. at 210 (the Suprene Court
noted that the copyright extensions enacted in 1831, 1909, and
1976 "did not create perpetual copyrights, and neither does the
CTEA"). Thus, plaintiffs' allegation that the CTEA's termis
"effectively perpetual”™ (Am Conpl. 9T 98, 101, 103, ER 22, 23;
Pl. Br. 47) is foreclosed by Eldred s conclusion that "a regine
of perpetual copyrights clearly is not the situation before us."
Eldred, 537 U.S. at 209 (internal quotations omtted); see also
Pennock v. Dialogue, 27 U.S. (2 Pet.) 1, 16-17 (1829) (finding
that so long as the tinme period is fixed, the length of such a
period shall be subject to the discretion of Congress).
Furthernore, the Suprene Court specifically rejected Justice
Breyer's argunent in his dissent, and advanced by plaintiffs here
(Am Conpl. 11 99-102, ER 23; Pl. Br. 47-49), that the CTEA,
whi ch all egedly creates a copyright termworth over 99% of the
val ue of a perpetual copyright, nakes the term"effectively
perpetual ." Eldred, 537 U S. at 210 n.16 ("It is doubtful,
however, that those architects of our Nation, in framng the
"limted Tinmes' prescription, thought in terns of the cal cul ator
rat her than the calendar."). The Court al so recogni zed that
"[1]f Justice Breyer's calculations were a basis for holding the

CTEA unconstitutional, then the 1976 Act would surely fall as
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well" (id.) -- and even the 1909 and 1831 Acts "m ght be
suspect." Id.; see also id. at 222. The Court unequivocally
rejected Justice Breyer's anal ytical approach. Accordingly, the
CTEA' s establishnent of a copyright termfor the life of the
author plus 70 years is a termfor a limted period that does not
violate the "limted Tinmes" provision of the Intellectual
Property C ause. Id. at 199-200 (holding that "there is no cause
to suspect that a purpose to evade the 'limted Tines
prescription pronpted Congress to adopt the CTEA").

Al t hough the Supreme Court has already held that a term of
copyright protection for the life of the author plus 70 years, as
enacted by the CTEA, is a termfor a "limted" time that does not
violate the Intellectual Property O ause, id. at 204, plaintiffs
nonet hel ess continue to argue that the CTEA' s basic copyright
term exceeds the "limted Tines" allowed by the Intellectual
Property Cl ause because the termis "so long as to be effectively
perpetual ." Am Conpl. 1Y 93-104, ER 22-23; PI. Br. 47-49.
Plaintiffs' contention is based solely on the erroneous |egal
theory that a copyright termis neasured as a matter of |aw by
the economic value of a work after the copyright term expires,
not by the time it takes for the termto expire.

The Supreme Court rejected this theory in Eldred. 537 U S
at 210 n.16. Plaintiffs concede that "the Court rejected Justice
Breyer's argunent” (Pl. Br. 47), but dismss the Court's view as
mere "dicta" (id. at 49) resting upon Justice G nsburg's

“intuition" (id. at 48). Not only is this a rather cavalier
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characterization of |anguage in an opinion that spoke for seven
Justices of the Suprene Court,’ but the suggestion that the

| anguage in question is nothing nore than dicta is patently
wrong; rather, an argunent was rai sed by a dissenting Justice,
and squarely rejected in a binding holding by a majority of the
Court.

But even if "any view the Suprene Court offered on this
gquestion was dicta" (Pl. Br. 48) -- a point we do not concede --
it is especially valuable dicta because it was presented in the
context of rejecting Justice Breyer's dissent, which adopted the
very position that plaintiffs seek to advance here. See also
Eldred, 537 U.S. at 199 n.4 (further criticizing Justice Breyer's
di ssent as having "precious little support from precedent”). And
as the Seventh Circuit has held with respect to Supreme Court
di ct a:

Plaintiffs observe that the Court sonetines

changes its tune when it confronts a subject

directly. True enough, but an inferior court

had best respect what the nmpjority says

rather than read between the lines. . . . If

the Justices are just pulling our leg, |et

t hem say so.
Sherman v. Community Consol. Sch. Dist., 980 F.2d 437, 448 (7th
Cr. 1992) (Easterbrook, J.), cert. denied, 508 U. S. 950 (1993);

see also Town Sound and Custom Tops, Inc. v. Chrysler Motors

Corp., 959 F.2d 468, 495-96 n.41 (3d Cr.) ("Generally, however,

s Plaintiffs display a simlar lack of regard for the district

court in the instant case, whose decision they also characterize
as being inforned by "intuition.” See Pl. Br. 35, 44.
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we consider and respect Supreme Court dicta as well as hol dings
because the Suprene Court hears relatively few cases and
frequently uses dicta to give guidance to |lower courts."), cert.
denied, 506 U.S. 868 (1992); McCoy v. Massachusetts Inst. of
Tech., 950 F.2d 13, 19 (1st Gr. 1991) ("W think that federal
appel l ate courts are bound by the Suprenme Court's consi dered
dicta alnost as firmy as by the Court's outright hol di ngs,
particularly where, as here, dictumis of recent vintage and not
enf eebl ed by any subsequent statenment.") (citation omtted),
cert. denied, 504 U.S. 910 (1992); see also cases cited id.

| ndeed, at |east one other court has held that Eldred forecloses
the argunent that the CTEA is "effectively or virtually
perpetual” in violation of the "limted Tinmes" provision. Golan
v. Ashcroft, 310 F. Supp. 2d 1215, 1218 (D. Colo. 2004) (hol ding
that the plaintiffs' "effectively perpetual™ argunment "is

forecl osed by the ElIdred decision” and thus should be dism ssed
for failure to state a clain).

The current copyright termof the author's life plus 70
years i s not per se a perpetual copyright term Eldred itself
noted that the copyright extensions enacted in 1831, 1909, and
1976 "did not create perpetual copyrights, and neither does the
CTEA" and that "a reginme of perpetual copyrights clearly is not
the situation before us." Eldred, 537 U.S. at 209, 210 (interna
quotations omtted). The Eldred Court further concluded that

Congress had a rational basis for believing that setting the

copyright termat the author's life plus 70 years "pronotes
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Progress” pursuant to the Copyright Cause. 1I1d. at 213. As the
district court held, Eldred s conclusion, and the deference due
Congress' policy decisions pursuant to its Copyright C ause
authority, foreclose plaintiffs' claimthat the CTEA' s termis
"effectively perpetual.” Accordingly, the CTEA s establishnment
of a copyright termfor the life of the author plus 70 years is a
termfor alimted period that does not violate the "limted
Ti mes” provision of the Intellectual Property C ause, and
plaintiffs' claimwas correctly dism ssed. See id. at 199-200
(holding that "there is no cause to suspect that a purpose to
evade the 'limted Tines' prescription pronpted Congress to adopt
the CTEA"); accord, Golan, 310 F. Supp. 2d at 1218 (hol ding that
the CTEA's termis not "effectively or virtually perpetual").
Plaintiffs nonethel ess argue that "the historical practice
that the [Eldred] Court identified does not reach extensions of
wor k that have no continuing comrercial interest"; that "such
extensions -- of work that has no continuing commercial or
copyright related interest -- would be the grant of a "ternm that
does not pronote the Progress of Science"; and that "[s]uch a
termshoul d therefore not be deened to be 'limted."" PI. Br.
50. This abstruse argunent is not only hard to follow, but
flawed at every turn: its prem se that an extension for works
wi th no apparent continuing comercial interest a fortiori cannot
"pronote the Progress of Science" is wong, given that the
comerci al value of some works is not recognized until long after

they are created (and even in sone instances until after the
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author's death, as in the case of the novel A Confederacy of
Dunces, by John Kennedy Toole, for exanple); and it further
appears to rest upon the non sequitur that a termthat allegedly
"does not pronote the Progress of Science" therefore sonehow
becones "unlimted."” |In any event, however, plaintiffs have not
appeal ed the district court's dismssal of Count Il1l, and
therefore have conceded that, as the court held (see Order 20-23,
ER 54-57), the 1992 Act (along with the 1976 Act and the BCl A
satisfies the "pronotion of science" standard. See PI. Br. 8
("Plaintiffs do not challenge the District Court's concl usion
with respect to Count 111.").

Moreover, Eldred makes clear both that the breadth of
copyright protection is a matter for congressional judgnent, and
that the CTEA pronotes the progress of science (and indeed,
understandably in light of Elidred, plaintiffs did not even
chal l enge the CTEA on this basis in the instant action).
Plaintiffs are bound both by Eidred s rulings that the CTEA
pronotes the progress of science and satisfies the "limted
Times" requirement, and by their own adm ssion that the 1992 Act
pronotes the progress of science; their unfounded attenpt to
col | apse, and blur the distinctions between, the analytically
distinct "limted Tinmes" and "Progress of Science" conponents of
the Intellectual Property C ause should be rejected.

Pace plaintiffs, the Suprene Court has only recently
reiterated the bedrock principle that its precedents nust be

foll owed. See Doe v. Tenet, No. 03-1395, 2005 W. 473682, *6
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(U.S. Mar. 2, 2005), citing Rodriguez de Quijas v.
Shearson/American Express, Inc., 490 U.S. 477, 484 (1989). Under
the circunstances, neither plaintiffs' effort to read Eldred s IP
Cl ause rulings out of existence, nor plaintiffs' ill-advised
request for "this Court to reconsider the application of the
principle articulated in Eldred to the CTEA, to the extent the
CTEA extends the termof works that thensel ves have not been
filtered by renewal” (Pl. Br. 51), nerits extended consideration.

II. THE CTEA AND THE 1992 ACT DO NOT
VIOLATE THE FIRST AMENDMENT .

By the sane token, neither the CTEA nor the 1992 Act
violates the First Amendnent, because they do not alter "the
traditional contours of copyright protection" (Eldred, 537 U. S.
at 221) -- in particular, the "ideal/expression dichotony” and the
"fair use" defense that are copyright's "traditional First
Amendnent safeguards" (id. at 220), its "built-in free speech
saf eguards" (id. at 221) -- and thus require no further First
Amendnent scrutiny. The Suprene Court has |ong recognized that
"copyright's limted nonopolies are conpatible with free speech
principles.” Id. at 219. For this reason, the ElIdred Court held
that although "[t]he First Anendnent securely protects the
freedomto make . . . one's own speech[,] it bears |less heavily
when speakers assert the right to nmake other people's speeches.”
Id. at 221. In fact, by offering an econom c incentive, "the
Framers intended copyright itself to be the engine of free
expression." Harper & Row Publishers, Inc. v. Nation Enters.,
471 U. S. 539, 558 (1985); Eldred, 537 U. S. at 219 (hol ding that
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"copyright's purpose is to promote the creation and publication
of free expression”) (enphasis in original). For those instances
when copyright protections raise First Amendnent concerns, the
Suprene Court has recogni zed that copyright |aw al ready contains
"built-in First Amendnent accomopdati ons” adequate to address
them Eldred, 537 U.S. at 219; see also id. at 220-21.

Thus, when "Congress has not altered the traditional
contours of copyright protection, further First Amendnent
scrutiny is unnecessary." FEldred, 537 U S. at 221. The Suprene
Court has enunerated copyright's "traditional First Amendnent
saf eguards” as (1) the "ideal expression dichotony"” and (2) the
"fair use" doctrine. Eldred, 537 U. S. at 219-20; Harper & Row
471 U. S. at 539, 556, 560. "First, [copyright |aw distinguishes
bet ween i deas and expression and nakes only the latter eligible
for copyright protection." Eldred, 537 U S. at 219. This
bright-1ine ideal/ expression dichotony strikes "a definitional
bal ance between the First Anendnent and the Copyright Act by
permtting free communication of facts while still protecting an
aut hor's expression.” Id. (quoting Harper & Row, 471 U. S. at
556). Due to this "definition," every idea in a copyrighted work
becones instantly available for public exploitation at the nonment
of publication. 1d. "Second, the 'fair use' defense allows the
public to use not only facts and ideas contained in a copyrighted
wor k, but also expression itself in certain circunstances.”" Id.;
17 U.S.C. 8 107 (allowi ng use of copyrighted material for, inter

alia, "criticism coment, news reporting, teaching .

27



schol arship, or research”). These are copyright's "built-in
First Anmendnent accommodations” (Eldred, 537 U.S. at 219) -- its
"traditional First Amendnent safeguards" (id. at 220), or the
"built-in free speech safeguards [that] are generally adequate to
address [First Amendnent concerns]." Id. at 221.

Applying this framework to the CTEA, the Eldred Court held
that the statute does not violate the First Anendnent because it
"has not altered the traditional contours of copyright
protection” -- thereby squarely rejecting plaintiffs' claimthat
the CTEA violates the First Anmendnent. Id. Indeed, Eldred
further held that "[t]he CTEA itself supplenents these
traditional First Amendnent safeguards” in several ways. Id. at

220. For exanple, it allows |libraries and archives to

repr oduce and "'distribute' " copies of certain published

wor ks during the last 20 years of any term of copyright

for purposes of preservation scholarship, or research,'"” if the
work is not already being exploited comrercially or further
copi es are unavail able at a reasonable price. Id. (quoting 17
US C 8 108(h)). Further, the CTEA exenpts small businesses
from having to pay performance royalties on nusic played from

i censed radio or television. 1d. (citing 17 U S.C.

8§ 110(5)(B)). Thus, Eldred concluded that the CTEA does not
alter the "traditional contours of copyright protection" because

"it protects authors' original expression fromunrestricted

exploitation.” 1d. at 221

28



Li ke the CTEA, the 1992 Act's automatic renewal provision
does not alter the "traditional contours of copyright
protection.”™ Plaintiffs claimthat the 1992 Act alters the
"traditional contours of copyright protection” because the 1992
Act "automatically renewed" the 1976 Act's copyright termand the
CTEA "unconditional ly extended" that term by 20 years w thout
condi tioning such renewal s and extensions on formalities such as
regi stration and notice; thus, according to plaintiffs, Congress
altered the "traditional contours of copyright protection” by
creating an "opt-out systemof protection.” Am Conpl. 9T 86,
90, ER 20-21, 21-22; PI. Br. 33, 35-36, 43-47. Plaintiffs,
however, confuse copyright formalities, |ike renewal
registration, with the "traditional contours of copyright
protection.” Congress does not alter the "traditional contours
of copyright protection” as long as it does not alter First
Amendnent accommobdat i ons such as the ideal/ expression dichotomy or
the fair-use doctrine. Luck's Music Library, Inc. v. Ashcroft,
321 F. Supp. 2d 107, 119 (D.D.C. 2004) ("Congress has not altered
the traditional contours of copyright protection by enacting
Section 514. Section 514 does not alter First Amendment
accomodat i ons such as the ideal expression dichotony or the fair-
use doctrine.") (internal citations omtted), appeal pending on
other grounds, No. 04-5240 (D.C. Cir.).

Plaintiffs also allege that the "CTEA was thus the first
statute to extend the copyright termfor works that had not been

filtered by a renewal requirenment. It is thus the first
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extension in United States history to so unconditionally and

i ndi scrimnately extends [sic] the burdens of copyright.” Am
Compl. ¢ 63, ER 15; see also PI. Br. 50-51 and n.8. This
allegation is incorrect -- the 1831 Act extended the initial term
of copyright from14 to 28 years, w thout requiring any
affirmati ve act (renewal or otherw se) by the author or copyright
owner to obtain the extension; for the first tine, it also nade
the renewal termavailable to the author's w dow w dower or
children if the author was no | onger alive. Act of Feb. 3, 1831,
ch. 16, 88 1, 16, 4 Stat. 436, 439.

It al so bears enphasis that plaintiffs do not (and cannot)
al l ege, for exanple, that elimnating renewal registration as a
copyright condition redefines or in any way affects the
i dea/ expression dichotony. |In the sanme vein, plaintiffs do not
(and cannot) allege that the 1992 Act narrows or changes the
scope of the "fair use" doctrine. Hence, the
condi tional /unconditional line that plaintiffs draw does not
alter or concern in any way the "built-in First Amendnent
accommodati ons” that conprise "the traditional contours of
copyright protection"” recognized by the Suprene Court -- nanely,
the "fair use" doctrine and the "ideal/expression dichotony." Cf.
Eldred, 537 U.S. at 218 n.23 (holding that "petitioners do not
explain how their First Anmendnment argunent is noored to the
prospective/retrospective line they urge us to draw').

In fact, like the CTEA, the 1992 Act "protects authors

original expression fromunrestricted exploitation" by giving al
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authors -- present and future -- the same protection fromthe
"harsh consequences” of losing their works "irretrievably into
the public domain" for failing to satisfy a renewal registration
requirenent. S. Rep. No. 102-194, at 7; accord, Eldred, 537 U. S
at 221. "Protection of that order does not raise the free speech
concerns present when the governnent conpels or burdens the
communi cation of particular facts or ideas." Eldred, 537 U. S. at
221. Accordingly, because the CTEA and the 1992 Act do not
encroach on the "traditional contours of copyright protection,"”
further First Anmendnent scrutiny is unnecessary. Id.; accord,
Luck's Music, 321 F. Supp. 2d at 119.

Plaintiffs devote considerable attention to severa
unsupported thenmes that plainly contradict Eldred. Plaintiffs
frequently cite Eldred s "traditional contours of copyright"
| anguage, but fail to conplete the quotation with the word
“protection." See, e.g., Pl. Br. 6, 30-31, 33-37, 41, 43-47.
This glaring om ssion apparently is designed to bol ster
plaintiffs' groundl ess theory that any change to copyright law s
"tradition" -- regardl ess of whether such change actually affects
the scope of copyright protection -- nerits First Amendnent
scrutiny. As part of this argunment, plaintiffs al so suggest that
the district court rejected the governnment's "claint that "fair

use" doctrine and the "ideal/ expression" dichotony are the only
traditional contours of copyright protection vis-a-vis the First

Anmendment . See id. at 7-8, 29-30, 35.
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In fact, the district court agreed with the governnent that
these are the only safeguards recogni zed by the Suprene Court
thus far, and that changes to formalities are not |ike changes to
the fair use doctrine or the ideal/expression distinction and
therefore not likely to be added to that list. O-der 25, ER 59.
Plaintiffs' |engthy discussion of the unrenmarkabl e proposition
that the Supreme Court has the authority to add to its current
list of two safeguards is interesting but not relevant to the
point that plaintiffs nust, but cannot, establish -- that changes
to copyright formalities constitute changes to the scope of
copyright protection.

Plaintiffs offer little argunment as to why changes to
formalities nerit the sanme scrutiny that would apply to changes
to copyright protection. Instead, they contend (apparently for
the first time on appeal) that Eldred s discussion of copyright's
"traditional” built-in First Amendnent safeguards -- fair use and
| dea/ expression -- is distinct fromEl dred' s reference to
"traditional contours of copyright protection,” because they are
separate "traditions." See Pl. Br. 34-43. This argunent
directly contradicts Eldred s (and the district court's) holding
that the fair use doctrine and the idea/expression distinction do
relate to the scope of copyright protection.

Plaintiffs' mstaken attenpt to uncoupl e these notions
underscores their inability to show how formalities affect the

scope of copyright protection, much | ess First Amendnent -
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protected expression. There is sinply no precedent for the
notion that formalities inpact the scope of copyright protection
in away that can give rise to a First Anendnent cause of action
in light of Eldred

Perhaps for this reason, plaintiffs also stress on appeal
their notion that changes to copyright formalities constitute
"inevitably speech restricting regulation” (Pl. Br. 18) and
"create burdens on speech that woul d demand First Amendnent
review' (id. at 32). This analysis, too, contradicts Eldred s
basel i ne holding that copyright lawis generally imune from
First Amendnent scrutiny because it pronotes, rather than
restricts, free speech. Mst inportantly, plaintiffs' view once
again is wholly unsupported by authority.

Plaintiffs allege that the CTEA and the 1992 Act violate the
First Anendnent because the 1992 Act "automatically renewed" the
1976 Act's copyright term and the CTEA "unconditionally
extended" that term by 20 years w thout conditioning such
renewal s on "traditional"™ formalities such as registration and
notice; according to plaintiffs, Congress thereby created an
i mperm ssible "opt-out” copyright system E.g., Am Conpl
11 86, 90, ER 20-21, 21-22; PI. Br. 33, 35-36, 43-47. Plaintiffs
contend that under Eldred, virtually any change by Congress to a
"traditional" feature of copyright -- even a formality such as a
change in the renewal registration requirenment -- triggers an
extensive and searching First Amendnent review. E.g., Pl. Br.

43-47. Disparaging the district court's analysis, they state
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that "[o]n the basis of its own intuition about the significance
of formalities, the [district] Court concluded that 'nmnere
formalities' could not be a "traditional contour[] of
copyright."" Pl. Br. 44 (citing Oder, 24, ER 58); see also id.
at 35 ("Instead, the Court relied upon its own intuition about
the significance of what it called "nere formalities."").
Plaintiffs thensel ves "recogni ze that the significance of
"formalities' is counterintuitive,” but they maintain that
"constitutional questions are not to be resolved upon intuition."
Id. at 44.

Far frombeing a matter of "intuition," the district court's
ruling is firmy rooted in Eldred. |In contrast, plaintiffs
unf ounded position is that, whenever a change in copyright lawis
chal | enged under the First Amendnent, "a court nust determ ne
first whether plaintiffs have established the pedi gree and
significance of a "traditional contour[] of copyright' before the
burden shifts to the governnent to defend the change in that
‘contour' under the First Amendnent" (id.); in essence, this
means that whenever Congress changes a "traditional" formality,
| i ke renewal registration, a party challenging the change on
First Anmendnent grounds nust be given "the opportunity to present
facts" in order to "establish th[e] pedigree and significance" of
t he change for purposes of First Amendnent analysis. Id.  Eldred
does not support this view

Plaintiffs' argunment both m sconstrues ElIdred and ignores

t he uni que constitutional relationship between copyright and free
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speech. As the Suprene Court has only recently reiterated, the
copyright system"incorporates its own speech-protective purposes
and safeguards."” Eldred, 537 U S. at 219. "The Copyright C ause
and the First Amendnent were adopted close in tine," and "[t]his
proximty indicates that, in the Framers' view, copyright's
limted nonopolies are conpatible with free speech principles.”
Id. Thus, the Suprene Court's starting point for anal yzing
copyright laws under the First Amendnent is that they are not
typically subject to First Anendnent revi ew because copyri ght

| aws pronote, rather than threaten, free expression: "copyright
supplies the economc incentive to create and di ssem nate ideas,"
Harper & Row Publishers, Inc., 471 U.S. at 558, and "protects

aut hors' original expression fromunrestricted exploitation."”
Eldred, 537 U.S. at 221. Rather, by offering an economc
incentive, "the Framers intended copyright itself to be the
engi ne of free expression." Harper & Row, 471 U.S. at 558;
Eldred, 537 U. S. at 219 (holding that "copyright's purpose is to
promote the creation and publication of free expression”). And
Eldred makes clear that Congress does not violate the First
Amendment by adj usting that econom c incentive as it sees fit.

Mor eover, the Suprenme Court has recognized that, in addition
to pronoting free expression, copyright |aw already contains
"built-in free speech accommobdations” -- in particular, the
"i deal expressi on di chotony” and the "fair use" doctrine. Eldred
537 U.S. at 219-21. Such "traditional First Anendnent

saf eguards” are what |argely define the contours of copyright
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protection vis-a-vis the First Amendnent. See id. Specifically,
the ideal/ expression distinction [imts the scope of copyright's
protection only to original expression, not to ideas, theories or
facts. I1d. at 219. Simlarly, "the 'fair use' defense allows
the public to use not only facts and ideas contained in a
copyrighted work, but also expression itself in certain
circunstances . . . 'for purposes such as criticism/or]
conment.'" Id. at 219-20.

Plaintiffs do not dispute that the Suprene Court has only
identified the "ideal/expression distinction" and the fair use
doctrine as "traditional First Anendnent safeguards" built into
copyright law. Mreover, although plaintiffs contend that there
are other features within the "traditional contours of copyright

protection,” they do not assert that the Suprenme Court has
identified such features with particularity, or that the Court
recogni zed any other "traditional First Amendnent safeguards.”
Most significantly, the Suprenme Court has not recognized a cause
of action for a First Amendnent challenge to a content/vi ewpoi nt
neutral copyright |aw that does not change the traditiona
contours of copyright protection vis-a-vis the First Amendnent as
defined by copyright's built-in "traditional First Amendnent
saf eguards. "

Plaintiffs contend that a content- or viewoint-based
copyright statute seeking to extend or deny copyright protection

based on the idea being expressed in a copyrighted work woul d

recei ve heightened First Amendnment scrutiny without inplicating
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fair use or the ideal/expression distinction. See Pl. Br. 38-40.
However, plaintiffs' observation is irrelevant here, because when
the Suprene Court in Eldred was considering whet her First
Anendnent scrutiny was necessary, it was expressly considering a
challenge to a "content neutral regul ation of speech” (the CTEA),
not a statute discrimnating on the basis of content or
viewpoint.® Eldred, 537 U.S. at 218. Simlarly, it is

undi sputed that the statutes that plaintiffs chall enge here as
violating the First Amendnent -- the CTEA and the 1992 Act -- are
bot h content- and vi ewpoi nt-neutral statutes.

Thus, where, as here, plaintiffs nmerely claimthe right
under the First Amendnent "to make ot her people's speeches” in a
way that woul d otherw se violate copyright |aw, the Suprene Court
typically will not recognize a cause of action based on such
"First Amendnent concerns" because "copyright's built-in free
speech safeguards are generally adequate to address them"

Eldred, 537 U.S. at 221. Congress does not alter the traditional
contours of copyright protection, and no First Amendnent scrutiny
is required, if it does not weaken copyright law s built-in First
Amendnent saf eguards such as the ideal/expression dichotony or the
fair-use doctrine. E.g., id.; Luck's Music, 321 F. Supp. 2d at
119 ("Congress has not altered the traditional contours of

copyright protection . . . [because] by enacting Section 514 [ of

s Contrary to plaintiffs' assertion, it is immterial that "the

| anguage t he governnment quotes is not the Court's
characterization of copyright law, " but rather "the
characterization offered by plaintiffs [in Eldred]." Pl. Br. 40.
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the URAA] . . . [it] does not alter First Amendnent
accomopdat i ons such as the ideal expression dichotony or the fair-
use doctrine.") (internal citations omtted).

For exanple, the Eldred Court has already held that the CTEA
does not violate the First Armendnent because the CTEA has not
altered copyright law s built-in First Armendnent safeguards by
ei ther extending the scope of copyright protection beyond
original expression or by limting the scope of fair use. |If
anyt hing, Eldred found that "[t]he CTEA itself supplenents these
traditional First Amendnment safeguards."” Eldred, 537 U.S. at
220. As a result, Eldred held that the CTEA "has not altered the
traditional contours of copyright protection" -- thereby squarely
rejecting plaintiffs' claimhere that the CTEA viol ates the First
Amendnent. 1d. at 221.

Li ke the CTEA, the 1992 Act's automatic renewal provision
does not alter the "traditional contours of copyright protection”
because it does not underm ne any of copyright law s built-in
"traditional First Amendnent safeguards.” Plaintiffs concede
that the 1992 Act does not redefine or in any way affect the
i dea/ expression dichotony. Simlarly, plaintiffs concede that
the 1992 Act does not narrow or change the scope of the "fair

use" doctrine. In fact, |ike the CTEA and ot her copyright |aws,
the 1992 Act "supplenents these traditional First Amendnent

saf eguar ds” because it "protects authors' original expression
fromunrestricted exploitation"” by giving all authors -- present

and future -- the same protection fromthe "harsh consequences”
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of losing their works "irretrievably into the public domai n" for
failing to satisfy a renewal registration formality. S. Rep. No.
102-194, at 7; see also Eldred, 537 U. S. at 220. |Indeed, the
Suprene Court observed not only that Congress' "consistent
pl acement of existing copyright holders in parity with future
copyright holders" (Eldred, 537 U S. at 214-15) is
constitutional, but that nothing in the Constitution prevents
Congress from"including in every copyright statute an express
guarantee that authors would receive the benefit of any |ater
| egi sl ati ve extension of the copyright term" Id. at 215.
"Protection of that order does not raise the free speech concerns
present when the governnent conpels or burdens the comruni cation
of particular facts or ideas." FEldred, 537 U S. at 221.
Plaintiffs, however, confuse changes to "traditional"
copyright formalities with changes to copyright's built-in
"traditional First Amendnent safeguards” that define the scope of
copyright protection. cCf. id. at 220. Plaintiffs contend
broadly that the "change froman opt-in to an opt-out system of
copyright qualifies as a change in a 'traditional contour[]' of
copyright.” Pl. Br. 6. Yet plaintiffs fail to establish that,
as a matter of law, changes to "traditional" copyright
formalities may constitute changes to the "contours of copyright

protection. In the same vein, plaintiffs fail to establish --
as they nust, as a matter of law, in order to proceed -- that the
1992 Act's changes to a copyright renewal formality may

constitute changes to any of copyright's "traditional First
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Amendnent saf eguards” that largely, if not exclusively, define
the "traditional contours of copyright protection” for purposes
of the First Amendnent.

Most inportantly, plaintiffs offer no authority for the
proposition that there exists a cause of action under the First
Amendnent to chal | enge changes to copyright |aw that do not alter
copyright law s built-in "traditional First Anmendnent
saf eqguards.” |Indeed, Eldred forecloses such a cause of action by
precl udi ng First Anendnment review of copyright |aws unless
Congress changes a "traditional First Amendnent safeguard” that
defines the "contours of copyright protection" vis-a-vis the
First Amendnent. Eldred, 537 U.S. at 220, 221.

Plaintiffs simlarly fail to address how, as a matter of
| aw, a change froma conditional or "opt-in" copyright reginme to
an unconditional or "opt-out" one affects free speech in a way
that constitutes a cogni zabl e cause of action under the First
Amendnent. In fact, the conditional/unconditional |ine that
plaintiffs draw does not alter or affect in any way the built-in
First Amendnent accommobdati ons that the Suprene Court has held
define "the traditional contours of copyright protection." Cr.
id. at 218 n. 23 (holding that "petitioners do not explain how
their First Anmendnent argunent is noored to the
prospective/retrospective line they urge us to draw').

In essence, plaintiffs argue that, notw thstanding Eldred

an "opt-in" copyright systemis constitutionally conpelled by the
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First Amendnent. This assertion is baseless. There is no
support for it in Eldred, in other case law, or in |ogic.

Because plaintiffs have failed to establish as a matter of
| aw that either the 1992 Act or the CTEA have altered the
"traditional contours of copyright law " |et al one weakened
copyright's built-in "traditional First Amendnent safeguards,”
further First Anmendnent review is neither required nor
appropriate. 1d. at 221; Luck's Music, 321 F. Supp. 2d at 119.
Thus, plaintiffs have failed to state a cause of action
chal | engi ng those statutes under the First Amendnent.
Accordingly, as the Suprene Court already did with respect to the
CTEA in Eldred, this Court should "reject petitioners' plea for
i nposition of uncommonly strict scrutiny on a copyright schene
that incorporates its own speech-protective purposes and
saf eguards, " because neither the CTEA nor the 1992 Act encroaches
on the traditional contours of copyright protections. Eldred
537 U.S. at 218-19 (affirmng rejection of First Amendnent
chal l enge to the CTEA pursuant to Rule 12(c)); accord, Luck's
Music, 321 F. Supp. 2d at 118-19 (dism ssing First Anendnent
chal l enge to Section 514 of the URAA pursuant to Rule 12(b)(6)
because "Congress has not altered the traditional contours of
copyright protection by enacting Section 514.").

Plaintiffs' amci further argue that the Court should apply
the "overbreadth" doctrine to this case -- an argunent never
raised by plaintiffs. Amcus Brief ("Am Br.") 14-16. It is

wel | established that an amicus has no right to introduce

41



argunents not raised by a party. See, e.g., Eldred v. Reno, 239
F.3d 372, 378 (D.C. Cir.), reh'g denied, 255 F.3d 849, 850-51
(D.C. Gr. 2001), aff'd on other grounds, 537 U. S. 186 (2003);
Resident Council of Allen Parkway Vill. v. HUD, 980 F.2d 1043,
1049 (5th Cr.), cert. denied, 510 U.S. 820 (1993). And a court
shoul d be particularly reluctant to entertain such argunents in a
case involving constitutional adjudication. Eldred v. Reno,
supra. Accordingly, this Court need not address the

"over breadt h" argunment raised solely by amci, even though they
claimthat "the Amended Conplaint's characterization of the First
Amendnent claim* * * is consistent with a facial overbreadth
challenge.” Am Br. 16 n.10.

Mor eover, "[e]ven though the chall enge be based on the First
Anmendmnent, the overbreadth doctrine is not casually enployed."
Los Angeles Police Dep't V. United Reporting Publ'g Corp., 528
US 32, 39 (1999). Rather, it is "strong nedicine,"” and the
Suprene Court has "enployed it with hesitation, and then only as
a last resort.” 1d. (internal quotation marks omtted). Thus,
gi ven Congress's latitude to | egislate under the Copyri ght
Clause, recently reiterated by the Supreme Court in Eldred, 537
U S at 204-05, 208, 212-13, 218 -- as well as copyright's

“"traditional ,"” "built-in free speech safeguards” and

"accommodati ons," al so enphasi zed by the Suprene Court in Eldred
id. at 220-21 -- overbreadth analysis is especially inappropriate
in this context, where plaintiffs and their amci seek to use

"ot her people's speeches.” 1d. at 221. And by the same token,
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the statute plainly is not "overbroad” on the nerits in any event
-- especially inasnmuch as "[t] he overbreadth cl ai mant bears the
burden of denonstrating, 'fromthe text of [the law] and from
actual fact,' that substantial overbreadth exists." Virginia v.
Hicks, 539 U.S. 113, 122 (2003) (enphasis added and citation
omtted); see also id. at 118-20. That manifestly is not the
case here.’

For essentially the sane reasons, the argunents of amici in
favor of any kind of heightened First Anendnent scrutiny --
argunments that closely track those of plaintiffs -- are equally
wi de of the mark. FEldred nakes clear that the narrow tailoring
that plaintiffs and their amci demand sinply is not required in
the real mof copyright. Wether the |abel applied is strict
scrutiny or internediate scrutiny, this type of analysis has no

pl ace here.

* * * * *
At bottom plaintiffs and their amici -- |ike the
petitioners in Eldred -- are sinply conplaining about the |ines

drawn by Congress in the realmof copyright. EIdred, however
squarely forecloses their argunents. The judgnments nade by
Congress in the CTEA and the 1992 Act violate neither the

"limted Tinmes" provision of the Intellectual Property C ause nor

7 |In addition, amci's assertion of a right to receive

information and ideas (Am Br. 12-13) can get them no further
than their assertion of the right to speak; these rights are

"reciprocal." See Virginia State Bd. of Pharmacy v. Virginia
Citizens' Consumer Council, 425 U.S. 748, 756-57 (1976).
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the First Amendnent. Contrary to plaintiffs' contention, free
speech principles are not inplicated, and the First Amendnent is
not inperiled, just because Congress has chosen to protect nore
of "other people's speeches" (Eldred, 537 U.S. at 221) under the
copyright laws than plaintiffs would IiKke.
CONCLUSION
For the foregoing reasons, the judgnent of the district
court should be affirned.
Respectful 'y subm tted,

PETER D. KEI SLER
Assi stant Attorney Ceneral
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