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Brave New Films respectfully moves the Court for leave to file a brief 

as amicus curiae in support of Defendants-Appellees.  Brave New Films’ brief has 

been filed concurrently with this motion and urges the Court to affirm the district 

court’s decision in this case.  Counsel for Defendants-Appellees consented to the 

filing of this brief.  Counsel for Brave New Films sought the consent of Plaintiff-

Appellant’s counsel but have not received a response. 

Brave New Films is a non-profit 501(c)(4) dedicated to spreading 

awareness and generating support for current political and social issues through 

social media and Internet film campaigns.  Founded by Robert Greenwald, Brave 

New Films uses new media to engage in innovative grassroots politics and 

advocacy by creating online campaigns, which build awareness.  It has produced 

more than 300 online films, which have accumulated millions of views on websites 

such as YouTube. 

The district court’s decision in this case protects important First 

Amendment interests by correctly interpreting the scope of §1202 of the Digital 

Millennium Copyright Act (DMCA), and ruling on the fair use defense without 

requiring unnecessary, exhaustive discovery.  Brave New Films relies on the fair 

use doctrine to engage in social and political commentary and garner public 

support for its causes.  The district court’s decision ensures that content owners 

cannot use the DMCA or the threat of exhaustive discovery to chill protected 
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speech by vastly increasing the stakes of using copyrighted works under fair use. 

Brave New Films believes its friend-of-the-court brief will assist the Court in 

understanding the extent to which Plaintiff-Appellant’s position would undermine 

the important free speech and expression rights at stake in this case. 

This brief meets the requirements of Federal Rule of Appellate 

Procedure 29, and it provides the Court with an important perspective not offered 

by the parties to the litigation.  An amicus brief should be permitted if  “the brief 

will assist the judges by presenting ideas, arguments, theories, insights, facts, or 

data that are not to be found in the parties’ briefs.” Voices for Choices v. Illinois 

Bell Telephone Co., 339 F.3d 542, 545 (7th Cir. 2003).  Brave New Films’ friend-

of-the-court brief explains the legal issues through the lens of an advocacy group 

that relies on fair use to engage in political speech that lies at the heart of the First 

Amendment.   

On this basis, Brave New Films respectfully asks the Court to grant it 

leave to file the Brief of Amicus Curiae submitted with this motion. 

 Respectfully Submitted,  
 
September 30, 2010  /s/      
 Anthony T. Falzone    
 Julie A. Ahrens      
 Sarah H. Pearson     
 Stanford Law School    
 Center for Internet & Society    
 559 Nathan Abbott Way  
 Stanford, CA 94305-8610 
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I. STATEMENT OF INTEREST 

 The district court’s decision in this case protects the resiliency of the 

fair use doctrine.  Brave New Films writes as amicus curiae in support of the 

district court’s decision.  As a non-profit film company dedicated to grassroots 

social and political activism, Brave New Films (“Amicus”) relies on the fair use 

doctrine to engage in protected political speech.  It therefore has a profound 

interest in making sure fair use is not chilled by an overly broad interpretation of 

the Digital Millennium Copyright Act (DMCA), an unduly narrow fair use 

standard or unnecessarily burdensome discovery in copyright cases.     

II. INTRODUCTION 

 The facts of this case are simple and undisputed.  Defendants copied a 

photograph from a physical hard copy of a magazine.  The photographer, Murphy, 

alleges copyright infringement, and Defendants claim fair use.  In other words, this 

is a standard copyright lawsuit.  But according to Murphy, this traditional 

copyright case falls within the ambit of Section 1202 of the DMCA.  Why?  

Because Defendants did not identify Murphy as the photographer when they used 

his photograph on their website.  They did not remove his name from the 

photograph, nor did they crop his name from the border of the image.  Rather, they 

failed to add an attribution credit to the photograph.    
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 If Murphy is right, and the DMCA is triggered here, the stakes of 

copyright law and, importantly, the ability to exercise and defend the right to fair 

use, will be higher than ever.  Fair use has always been a risky defense.  There are 

no bright-line rules or checklists to follow to ensure a use is fair under the law.  

Instead, the analysis is fact-specific and flexible, and therefore, often 

unpredictable.  Fair users sacrifice some level of certainty about their rights to 

achieve a more robust, adaptable fair use doctrine.  But if every secondary user 

also faces additional liability under the DMCA if a court rejects their fair use 

defense, the role of fair use as a critical “First Amendment safeguard” could be 

diminished.   

 This chilling effect is not warranted by the statutory text, and the 

district court was correct to avoid this unacceptable result.  The district court also 

rightly refused to allow unnecessary and burdensome discovery because there were 

no factual issues in dispute that would change the outcome of the fair use question.  

Defendants used Murphy’s photograph for a different purpose in a manner that had 

no possible impact on the market for the original.  The use was fair as a matter of 

law.  This Court should uphold the district court’s decision and protect the viability 

of the fair use doctrine.   
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III. ARGUMENT 

A. The District Court Correctly Interpreted The Scope Of Section 
1202 Of The DMCA 

 
 Millennium Radio Group LLC, Craig Carton and Ray Rossi 

(“Defendants”) copied a photo from a paper magazine.  If the copying was 

infringement, and not fair use, Defendants owe Murphy copyright damages in the 

form of a reasonable license fee—perhaps a few hundred dollars.  But Murphy 

contends that he is entitled to an additional $25,000 because Defendants did not 

also copy Murphy’s name from the gutter of the page.  The page in question is 

reproduced, in pertinent part, below.  Murphy’s name appears in the lower right 

hand corner of the page, opposite the photograph. 
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 Murphy’s name was not there as part of any copyright management 

system, or for any reason having to do with copyright at all.  It was a standard 

photo credit.  When they made use of the photo, Defendants, correctly and in good 

faith, credited the photo as coming from New Jersey Monthly.  But despite this, 

Murphy contends he is entitled to $25,000 because, in his view, the gutter credit 

naming him was “copyright management information” as defined in 17 U.S.C. § 

1202, and Defendants did not copy it along with the photograph.   

 Murphy is wrong.  As the district court rightly held, the gutter credit is 

not “copyright management information” because it is not part of a “copyright 

protection and management system[],” and those systems are what Section 1202 is 
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about.  See IQ Group, Ltd. v. Wiesner Publ’g, LLC, 409 F. Supp. 2d 587 (D.N.J. 

2006); Textile Secrets Intern., Inc. v. Ya-Ya Brand Inc., 524 F. Supp. 2d 1184 

(C.D. Cal. 2007); accord William F. Patry, PATRY ON COPYRIGHT § 16A:3 (2010).  

This conclusion follows from the text and legislative history of Section 1202, and 

this interpretation is mandated by the rules of statutory construction. 

1. The Statute Is Ambiguous As To Whether CMI Must Be 
 Part Of An Automated Copyright Management System 

 The question before the Court is whether Section 1202 enacts a 

blanket prohibition on failing to copy information about a work or its author, or 

whether it protects information only when there is some nexus to a copyright 

protection or management system.  The language of Section 1202(c), which 

purports to define “copyright management information,” does not conclusively 

resolve the question.   

 “To determine whether the statutory language is ambiguous, we must 

examine the language itself, the specific context in which that language is used, 

and the broader context of the statute as a whole.”  Rosenberg v. XM Ventures, 274 

F.3d 137, 141 (3d Cir. 2001) (internal quotation omitted).  Section 1202(c) 

provides a list of types of information that might be copyright management 

information, but does not tell us anything else.  Does this list mean that all 

attribution information is CMI—an interpretation that “would in effect give § 1202 
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limitless scope,” Textile Secrets, 524 F. Supp.  at 1195, or is it limited in some 

way?  The text of Section 1202(c), standing alone, does not say. 

 A clue is provided by another part of the text of the statute—its title.  

The Chapter of Title 17 in which Section 1202 appears is named, “Copyright 

Protection and Management Systems.”  It has two substantive sections: Section 

1201, titled, “Circumvention of copyright protection systems,” and Section 1202, 

titled, “Integrity of copyright management information.”  Section 1201 is about 

“copyright protection . . . systems;” Section 1202 is about “copyright . . . 

management systems.” 

 But despite this clear indication in the chapter title, viewed in 

isolation, the text of Section 1202(c) could be read to create a general duty to copy 

all identifying information about a work when that work is copied.  Because it can 

be read in each of these two ways, Section 1202 is ambiguous, and we must turn to 

the legislative history.  See William F. Patry, PATRY ON COPYRIGHT § 16A:3 (2010) 

(the definition of CMI “is ambiguous when looked at in the overall statutory 

context of Section 1202”). 

2. The Legislative History Makes Clear That CMI Must Be 
 Part Of An Automated Copyright Management System 

 The history of Section 1202’s drafting and enactment shows that 

Section 1202 is about information included with a work as part of an automated 

copyright management system, not all possible information identifying the author 
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or copyright holder anywhere within the copyrighted work.  This history is laid out 

in great detail by Judge Greenaway in IQ Group; only the key points are outlined 

here.  See IQ Group, 409 F. Supp. 2d at 593-598. 

 Proposals for the protection of copyright management information 

arose out of the National Information Infrastructure Working Group on Intellectual 

Property Rights, an inter-agency group put together in 1993.  The Working 

Group’s purpose was to figure out what changes to the law could encourage the 

growth and development of the National Information Infrastructure—which 

quickly became synonymous with the Internet.   

 In 1995, the Working Group put out its final report, known as the 

“White Paper.”  Bruce A. Lehman et al., Intellectual Property and the National 

Information Infrastructure: The Report of the Working Group on Intellectual 

Property Rights (1995), available at 

http://www.uspto.gov/web/offices/com/doc/ipnii/ipnii.pdf.  The White Paper saw 

the need for technological systems, which could “serve the functions of tracking 

and monitoring uses of copyrighted works as well as licensing of rights and 

indicating attribution, creation and ownership interests.”  Id. at 191.  “To 

implement these rights management functions, information will likely be included 

in digital versions of a work (i.e., copyright management information) to inform 

the user about the authorship and ownership of a work (e.g., attribution 
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information) as well as to indicate authorized uses of the work (e.g., permitted use 

information).”  Id.  “Copyright management information,” the White Paper tells us, 

“will serve as a kind of license plate for a work on the information superhighway, 

from which a user may obtain important information about the work.”  Id. at 235.  

In order to achieve this goal of an automated rights management system, the 

Working Group proposed the enactment of a new Section 1202 of Title 17—in 

virtually identical language to that which was ultimately enacted.  See id. at 252-53 

(proposing statutory text).  

 Thus, the White Paper tells us a great deal about the meaning of 1202, 

because the White Paper proposed the statutory language at issue.  We know what 

the statute means because the governmental body that drafted it told us what it 

means.  CMI is a component of an automated copyright management system.  The 

White Paper did not deal with questions of authorial attribution, or copyright law 

in general; indeed, it specifically did not see the need for legislation enacting a 

“right of an author to be named as the author of a work.”  Id. at 145-47.  It dealt 

with the need for an automated rights management system, and that is the focus of 

the statute it proposed, Section 1202. 

 Congress, too, considered CMI to be information for implementing an 

automated rights management system.  “The purpose of CMI is to facilitate 

licensing of copyright for use on the Internet and to discourage piracy.”  S. Rep. 
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No. 105-190, 105th Cong. 2d Sess., at 11 n.18 (1998) (emphasis added).  

“Copyright Management Information (CMI) is an important element in 

establishing an efficient Internet marketplace in copyrighted works free from 

governmental regulation.”  Id. at 16 (emphasis added). 

 The House Report on Section 1202 similarly makes clear that CMI is 

protected only where it forms a part of an automated rights management system.  

Section 1202, the House Report explains, “is required by both WIPO Treaties to 

ensure the integrity of the electronic marketplace by preventing fraud and 

misinformation.”  H.R. Rep. No. 105-551, 105th Cong., 2d Sess., at 10 (1998) 

(emphasis added). 

 As the legislative history shows, Congress did not have in mind an 

expansive new right with application to virtually every copyright infringement 

case.  The legislative purpose of Section 1202 is to enable automated rights 

management systems.  The Court should interpret Section 1202 consistently with 

that purpose, and affirm the district court’s construction of the statute as requiring 

a nexus to an automated rights management system. 

3. Appellant’s Interpretation Of The Statute Would Lead To 
 Absurd Results And Could Chill Lawful Speech 

 Amicus makes documentaries, which often incorporate fair uses of 

preexisting material.  Fair use, of course, “is not an infringement of copyright,” 17 

U.S.C. § 107.  Therefore, because Section 1202 requires knowledge that a removal 
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of CMI will “induce, enable, facilitate, or conceal an infringement,” 17 U.S.C. § 

1202(b) (emphasis added), where there is a finding of fair use there can never be a 

violation of Section 1202. 

 But this fact is cold comfort to fair users like Defendants and Amicus.  

Fair use is often uncertain and its boundaries unclear.  Even where one has the 

intent to make a fair use and reason to believe the use is fair, courts sometimes find 

infringement.  As set forth below, even fair users like Amicus have reason to be 

concerned about an expansive interpretation of Section 1202. 

a. A Broad Interpretation Of Section 1202 Places It In 
 Conflict With The Lanham Act 

 Many of the fair uses made by Amicus are critical of the copyright 

holder.  For example, Brave New Films distributed on DVD a full-length 

documentary critical of Fox News titled Outfoxed.  It made extensive use of clips 

from Fox News programming to make its point.  No doubt Fox News would 

strenuously object to the attribution of Outfoxed, or any part thereof, to Fox News.  

Indeed, Fox News might well bring a claim under the Lanham Act were such an 

attribution made, on the theory that the inclusion of statements identifying Fox 

News as the author of the work “is likely to cause confusion . . . as to the origin, 

sponsorship, or approval of” the film.  15 U.S.C. § 1125(a)(1)(A).   

 Of course, Brave New Films considers its use of Fox News 

programming to be fair use.  But if a court was to find otherwise, and Brave New 
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Films had omitted some credit, it could face $25,000 in additional liability simply 

for its failure to credit Fox News, under Murphy’s expansive reading of Section 

1202.  To avoid the possibility of 1202 liability, Brave New Films would have to 

include the Fox News attribution unaltered—and face a potential claim under the 

Lanham Act. 

 No court has yet been faced with a fair user forced to negotiate 

between the Scylla of omitting attribution credits and the Charybdis of risking 

violation of the Lanham Act.  But Murphy’s proffered construction of Section 

1202 could make this quandary real. 

b. If A Gutter Credit Is CMI, Virtually Anything Could 
 Be CMI 

 Under Murphy’s reading of Section 1202, any information, which 

identifies any author of a work is CMI, and its omission can give rise to a cause of 

action under Section 1202.  Under that interpretation, copying of any clip from a 

movie would have to be accompanied by the entire title and credits sequences.  A 

block quotation from a book would have to include the entire copyright page.  A 

quotation from a web page would have to include the entire terms of use for that 

website.  See 17 U.S.C. § 1202(c)(6).   

 The requirement that all “identifying information about the copyright 

holder of a work” be included each time a work is copied raises particular concerns 

for Amicus.  Copyright owners often choose to identify their work using a logo.  
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The logo that Fox News uses to identify itself characterizes it as “Fair and 

Balanced”—an assertion with which Brave New Films disagrees: 

 

See http://www.foxnews.com.  Indeed, Fox News has registered “Fair & Balanced” 

as an identifying trademark.  United States Trademark Reg. No. 2,213,427. 

 Under Murphy’s broad reading, that logo could be regarded as CMI.  

While Brave New Films believes its use is fair, the specter of Section 1202 liability 

in the event of an adverse fair use finding could effectively require that Brave New 

Films include with its criticism the phrase “Fair & Balanced” as an identifying 

label.  Its desire to omit that characterization of Fox News would be chilled by 

Section 1202’s compulsion to speak, potentially raising difficult constitutional 

questions.  Brave New Films must choose between making a statement with which 

it disagrees—that the phrase “Fair & Balanced” applies to Fox News—and facing 

liability under Section 1202.   

 Under the district court’s proper interpretation of Section 1202, CMI 

isn’t just any identifying information included with a work; it is, instead, the 

appropriately cabined set of information that forms “a component of an automated 

Case: 10-2163     Document: 003110301669     Page: 24      Date Filed: 09/30/2010



 13

copyright protection or management system.”  IQ Group, 409 F. Supp. 2d at 598.  

The judgment of the district court should be affirmed. 

B. Defendants’ Use Of Murphy’s Unaltered Photograph Was A Fair 
Use  
 

 The Copyright Act sets out four factors for courts to consider when 

deciding whether something is a fair use, all of which are to be balanced according 

to the particular context in the case.  Campbell v. Acuff-Rose Music, Inc., 510 U.S. 

569, 578 (1994); 17 U.S.C. §107.  Depending on the circumstances, the factors 

have varying weight in the case.  See, e.g., Campbell, 510 U.S. at 579 (holding 

other factors have less significance when defendant’s use is transformative under 

factor one), Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 

564 (1985) (holding “scope of fair use is narrower with respect to unpublished 

works.”), Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 450 

(1984) (finding fact that entire work was reproduced did not have great weight in 

light of other factors).   

 Here, the district court recognized the versatility of the fair use test 

and appropriately emphasized particular factors based on the context.  This type of 

contextual analysis is exactly what Congress intended when it created the flexible, 

case-specific statutory test for fair use.  Campbell, 510 U.S. at 577-78.  The district 

court properly balanced the fair use factors, and its finding of fair use is correct as 

a matter of law.    
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1. The Purpose And Character Of Defendants’ Use Weighs In 
Favor Of Fair Use 

 
 The first factor requires the court to consider “the purpose and 

character of the use, including whether such use is of a commercial nature.”  17 

U.S.C. §107(1).  “The central purpose of this investigation is to see . . . whether the 

new work merely supersede[s] the objects of the original creation, or instead adds 

something new, with a further purpose or different character, altering the first with 

new expression, meaning, or message.”  Campbell, 510 U.S. at 579 (internal 

citations omitted).  Here, Defendants used the photograph for a different purpose 

than the original in a manner that in no way superseded the objects of the original.  

Therefore, the district court correctly found this factor weighed in favor of fair use.   

a. Defendants’ Use Was Transformative Because It Was 
Used For A Different Purpose Than The Original  

 
 Defendants posted Murphy’s photograph to inform their audience that 

New Jersey Monthly magazine deemed them “Best Shock Jocks” in New Jersey.  

This award was a news event, and Defendants were simply alerting their listeners 

that they were at the center of it.  Defendants also poked fun at themselves, adding 

text below the photograph stating “Craig and Ray bare it all for New Jersey 

Monthly” and inviting their listeners to alter the image in humorous ways.  Joint 

Appendix (“JA”) 17 (District Court Op.).  Defendants’ use of the photograph for 

comic effect, by mocking their seemingly nude pose, is transformative because it 
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comments upon Murphy’s image.  See Leibovitz v. Paramount Pictures Corp., 137 

F.3d 109, 114 (2d Cir. 1998).  Further, their effort to encourage their listeners to 

transform the photograph is typical of the type of interactive speech prevalent in 

online culture.  Memes are an important vehicle for cultural expression on the 

web,1 creating the type of expression fair use is designed to allow.  See Campbell, 

510 U.S. at 579 (“the goal of copyright, to promote the science and the arts, is 

generally furthered by the creation of transformative works”).   

 These purposes are different from Murphy’s, which was to 

complement a news story.  Compl. ¶10.  Transformativeness is not limited to cases 

involving parodies of copyrighted works.  Blanch v. Koons, 467 F.3d 244, 252 (2d 

Cir. 2006).  Rather, using the photograph in a different context for different 

purposes, as Defendants did here, is a transformative use that does not “supplant 

the need for the original[].”  Kelly v. Arriba Soft Corp., 336 F.3d 811 (9th Cir. 

2003); see also Calkins v. Playboy Enters. Int’l, 561 F. Supp. 2d 1136, 1142 (E.D. 

Cal. 2008) (use of high school photograph in Playboy article about model was 

transformative because of different purpose); Núñez v. Caribbean Int’l News 

Corp., 235 F.3d 18 (1st Cir. 2000) (use of modeling photos for news story was 
                                                        
1 See Michele Knobel & Colin Lankshear, Online Memes, Affinities, and Cultural 
Production, in A NEW LITERACIES SAMPLER 201 (Michele Knobel & Colin 
Lankshear eds., 2007) (describing the importance of Internet memes “for 
understanding mindsets, new forms of power and social processes, new forms of 
social participation and activism, and new distributed networks of communication 
and relationship–among other social phenomena.”) 
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transformative because of new purpose).  

b. Unaltered Works Can Be Transformative  
 

 Murphy argues that Defendants’ use of the photograph cannot be 

transformative because it is unaltered.  Principal Brief of Plaintiff-Appellant Peter 

Murphy (“PB”) 55.  This is plainly contrary to established fair use law.  “[E]ven 

making an exact copy of a work may be transformative so long as the copy serves 

a different function than the original work.”  Perfect 10, Inc. v. Amazon.com, Inc., 

508 F.3d 1146, 1165 (9th Cir. 2007).  Where, as here, the defendant uses the work 

for a different purpose than the original, the use is transformative.  See e.g., Bill 

Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 612 (2d Cir. 2006) 

(use of full reproduction of Grateful Dead posters in book chronicling the band’s 

history was transformative); see also A.V. v. iParadigms, LLC, 562 F.3d 630, 639 

(4th Cir. 2009) (“The use of a copyrighted work need not alter or augment the 

work to be transformative in nature.”) 

c. The Commercial Nature Of Defendants’ Website 
Does Not Militate Against Fair Use  
 

 Murphy argues this factor weighs against fair use because 

Defendants’ website contains paid advertising and is used to advertise the for-

profit radio station.  PB 53.  But the Supreme Court has expressly rejected a 

presumption against fair use based on the commercial nature of the defendant’s 

work.  Campbell, 510 U.S. at 584.  “If, indeed, commerciality carried presumptive 
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force against a finding of fairness, the presumption would swallow nearly all of the 

illustrative uses listed in the preamble paragraph of §107 . . . since these activities 

are generally conducted for profit in this country.”  Id. (internal citations omitted).  

Placing such a strong emphasis on the commercial nature of the website would 

lead to absurd results, where situations involving classic fair use, such as a book 

review quoting portions of a novel in its critique, would not qualify for fair use 

simply because they are published in a for-profit medium.  See id.; see also Bd. of 

Trustees of State Univ. of New York v. Fox, 492 U.S. 469, 482 (1989).  Further, 

such a presumption runs counter to the flexible, fact-specific fair use analysis 

mandated by Congress.  17 U.S.C. §107.   

  Instead, commerciality should be considered as one of many factors, 

weighed appropriately in the particular context at issue.  Campbell, 510 U.S. at 

585; see also Rogers v. Koons, 960 F.2d 301, 309 (2d Cir. 1992).  Where, as here, 

the use of the copyrighted work was for a different purpose than the original, the 

commercial nature of the use does not overcome transformativeness.  See, e.g., 

Perfect 10, 508 F.3d at 1166 (holding that the transformative nature of defendant’s 

use outweighs the commercial use); see also Núñez, 235 F.3d at 23 (commercial 

use does not militate against fair use where defendant’s use was for a different 

purpose); Healthcare Advocates, Inc. v. Harding, 497 F. Supp. 2d 627, 637 (E.D. 

Penn. 2007) (finding fair use despite use in defendant’s profit-making venture).  
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2. The Nature Of The Copyrighted Work Is A Neutral Factor 
Here 

 
 The second factor requires the court to consider the “nature of the 

copyrighted work.”  § 107(2).  As the Supreme Court has held, “This factor calls 

for recognition that some works are closer to the core of intended copyright 

protection than others, with the consequence that fair use is more difficult to 

establish when the former works are copied.”  Campbell, 510 U.S. at 586.  

Copyrighted works that can be characterized as informational have weaker 

protection against fair use because of the obvious public interest in the spread of 

factual works.  See Harper & Row, 471 U.S. at 563.  Whether a work is published 

is another important element of its nature.  Id. at 564.   

  Here, Murphy’s published photograph contains both creative and 

informational elements.  Further, this factor has “limited weight” where the 

defendant’s use is transformative.  Blanch, 467 F.3d at 257.  The district court was 

thus correct to find this factor “of little aid in this case.”  JA 18. 

a. There Is No Per Se Rule That Photographs Warrant 
Stronger Protection Against Fair Use  

 
 Murphy mistakenly argues this factor weighs against fair use because 

his photograph “is indisputably a work of visual art.”  PB 58.  In fact, this assertion 

is far from “indisputable” because of the inherent difficulty of characterizing the 

nature of photographs.  See Núñez, 235 F.3d at 23.  Photographs often contain both 
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informational and creative components, making this factor neutral in the analysis.  

Id.; see also Schiffer Publ’g Ltd. v. Chronicle Books LLC, No. 03-4962, 2004 WL 

2583817 *11 (E.D. Pa. Nov. 12, 2004) (finding this factor neutral where plaintiff’s 

photographs were creative but “taken less for aesthetic purposes than some other 

photographs might be.”).   

 Photographs can also be primarily factual, tilting this factor squarely 

in favor of fair use.  See Fitzgerald v. CBS Broad., Inc., 491 F. Supp. 2d 177, 188 

(D. Mass. 2007) (weighing factor in favor of fair use where photographer 

“exercised no more than the minimum authorial decision-making necessary to 

make a work copyrightable”).  Even where the copyrighted photographs are strictly 

creative, this factor often has little weight in the analysis where the photographs 

are published works.  See Kelly, 336 F.3d at 820; see also Bill Graham Archives, 

448 F.3d at 612-13.  Therefore, it is flatly wrong for Murphy to assert that this 

factor weighs against fair use simply because the copyrighted works at issue are 

photographs.   

b. Murphy’s Published Photograph Of A Media Event 
Serves An Informational Function  

 
 While Murphy’s photograph was undoubtedly creative, it was 

designed to illustrate a news event for New Jersey Monthly.2  This informational 

                                                        
2 The award of “Best Shock Jocks” might appear trivial compared to other world 
events, but the Supreme Court has urged courts not to make judgments about 
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function weighs against the creative elements, rendering this factor of little use in 

the case.  See Núñez, 235 F.3d at 23.  Like the publicity photographs in Núñez, 

Murphy’s photograph was not an “artistic representation[ ] designed primarily to 

express [plaintiff’s] ideas, emotions, or feelings.”  Id.  Rather, the photograph was 

specifically commissioned by New Jersey Monthly to complement its news story.   

 In addition to the dual function of Murphy’s work, the photograph 

was already published in New Jersey Monthly.  Defendants did not impinge on 

Murphy’s right to first publication, nor did they usurp the news value of the 

photograph by “scooping” Murphy.  Cf. Harper & Row, 471 U.S. at 562-64.  

Under these circumstances, the second factor is neutral in the analysis.   

3. The Amount And Substantiality Factor Is Not Instructive 
In This Case 

 
 The third statutory factor is designed to assess whether the amount of 

the original work used by the defendant is “reasonable in relation to the purpose of 

the copying.”  Campbell, 510 U.S. at 586.  When considering this factor, courts are 

instructed to evaluate its significance “in relation to the copyright objectives,” 

taking into account the “justification for the secondary use and the realistic risk of 

injury to the entitlements of authorship.”  Pierre N. Leval, Toward a Fair Use 

Standard, 103 HARV. L. REV. 1105, 1124 (1990).  Therefore, the importance of this 

                                                                                                                                                                                   
whether a particular event is newsworthy.  Harper & Row, 471 U.S. at 561.  The 
event was undoubtedly of interest to the relevant audience.   
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factor varies significantly because “copying the entirety of a work is sometimes 

necessary to make a fair use of the image.”  Bill Graham Archives, 448 F.3d at 

613.   

 Here, Defendants used the photograph to inform their listeners about 

their award and to mock themselves for posing nude in the magazine.  Using less 

than the entire image would not have allowed Defendants to achieve those 

purposes.  See Núñez, 235 F.3d at 24; see also Perfect 10, 508 F.3d at 1167-68; see 

also Healthcare Advocates, 497 F. Supp. 2d at 638.    

 This factor is also less relevant where, as here, the original work is not 

easily severable.  See Mattel Inc. v. Walking Mountain Prods., 353 F.3d 792, 804 

(9th Cir. 2003).  “This factor weighs less when considering a photograph – where 

all or most of the work often must be used in order to preserve any meaning at all – 

than a work such as a text or musical composition, where bits and pieces can be 

excerpted without losing all value.”  Fitzgerald, 491 F. Supp. 2d at 188.  It would 

be difficult for Defendants to use less than the entire photograph for any purpose.  

Thus, the district court was correct to find this factor of little use to this case.   

4. There Is No Actual Or Potential Harm To Murphy’s Work 
 

 The fourth factor requires courts to consider “not only the extent of 

market harm caused by the particular actions of the alleged infringer, but also 

whether unrestricted and widespread conduct of the sort engaged in by the 
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defendant. . . would result in a substantially adverse impact on the potential market 

for the original.”  Campbell, 510 U.S. at 590 (internal citations omitted).  There is 

no presumption of market harm in cases, such as this, involving a transformative 

use.  Id. at 591.  Here, there is no shred of evidence that Defendants’ use had an 

impact on the potential market for Murphy’s work.  As such, the district court was 

correct to find this factor weighs in favor of fair use as a matter of law.   

a. Murphy’s Willingness To License Photograph To 
Defendants Does Not Demonstrate Relevant Harm  

 
 Murphy’s only evidence of market harm is that Defendants could have 

licensed the photograph from Murphy.  PB 61.  It is well-established that this sort 

of lost licensing revenue is not relevant to the fair use analysis because “were a 

court automatically to conclude in every case that potential licensing revenues 

were impermissibly impaired simply because the secondary user did not pay a fee 

for the right to engage in the use, the fourth fair use factor would always favor the 

copyright holder.”  Am. Geophysical Union v. Texaco, Inc., 60 F.3d 913, 929 n.17 

(2d Cir. 1994); see also 4-13 NIMMER ON COPYRIGHT § 13.05[A][4] (2001).  

Because, “[b]y definition, every fair use involves some loss of royalty revenue 

because the secondary user has not paid royalties,” the district court correctly 

disregarded this evidence because it has no bearing on the question of market 

harm.  Leval, 103 HARV. L. REV. at 1124.   
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b. There Is No Potential For Widespread Adoption Of 
Defendants’ Conduct  

 
 As discussed above, Defendants used the photograph to inform 

listeners they were deemed “Best Shock Jocks” by New Jersey Monthly and to 

invite listeners to parody the photograph for comedic effect.  There is no potential 

for widespread adoption of Defendants’ conduct because no one else was featured 

in the photograph or given the “Best Shock Jocks” award.  If anyone else used the 

photograph in any manner, it would, by definition, be for a different purpose than 

the self-referential purpose for which Defendants used the photo.    

 Murphy argues that by posting the photograph on the website and 

inviting listeners to parody the work, Defendants were engaging in conduct that, if 

widespread, would result in “substantially adverse impact on the potential market 

for the original.”  PB 61-62.  Again, this argument is a non-starter.  The listeners 

who parodied Murphy’s photograph were engaging in a classic fair use, and 

Murphy does not appeal the district court’s decision on that issue.  Therefore, 

Murphy’s lost licensing revenue from these listeners or anyone else making a fair 

use of the photograph is clearly not relevant to the question of market harm.  See 

Leval, 103 HARV. L. REV. at 1124. 

c. There Was No Actual Or Potential Market For 
Licensing Murphy’s Photograph  

 
 Murphy presents no evidence that his photograph has ever been 
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licensed or that a third party has ever expressed interest in licensing it after its 

initial publication.3  “[A] use that has no demonstrable effect upon the potential 

market for, or the value of, the copyrighted work need not be prohibited in order to 

protect the author’s incentive to create.”  Sony, 464 U.S. at 450.  Here, Defendants’ 

use had no effect on the potential licensing market for the photograph.  As such, 

this factor weighs strongly in favor of fair use.  See Blanch, 467 F.3d at 258 

(finding fourth factor strongly favors fair use where plaintiff had never licensed 

photograph and had no plans to do so).  

 Taken together, the fair use factors tilt strongly toward a finding of 

fair use.  Defendants used Murphy’s image for different, expressive purposes in a 

manner that inflicted no plausible harm on the market for the original.  The 

underlying purpose of copyright law to encourage expression is better served by 

permitting this creativity than suppressing it.  

C. The District Court Properly Decided The Fair Use Question 
Without Unnecessarily Burdensome Discovery 

 Fair use is a mixed question of law and fact, Harper & Row, 471 U.S. 

at 560, but the defense does not typically require extensive discovery.  Where, as in 

                                                        
3 Defendants have presented evidence that Murphy did not even have the right to 
license the photograph for a period of time after publication pursuant to its license 
agreement with New Jersey Monthly.  Defendants’ Brief in Support of Motion for 
Summary Judgment submitted to the U.S. Dist. Ct. of the Dist. of New Jersey 
(“DB”) 10.  Defendants have also shown that the deejays no longer work together 
at the radio station, making the potential for licensing the photograph even more 
remote. DB 13. 
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this case, the trial court finds sufficient facts to evaluate each factor in the analysis, 

the court may decide the fair use question as a matter of law.  Id.  Here, the district 

court properly denied Murphy’s Rule 56(f) motion for discovery because no 

further fact-finding was required to evaluate Defendants’ fair use defense.  JA 7.  

This Court should affirm this ruling and reject Murphy’s plea for further discovery.  

Additional factual discovery is unnecessary and would not aid the lower court’s 

fair use analysis or lead to a different conclusion.  

1. Additional Discovery Will Not Aid The Analysis Of The 
Fair Use Factors 

 Analysis of the fair use factors can be conducted without extensive 

discovery and fair use cases are routinely decided without it.4  The first and most 

important factor, the purpose and character of the use, is often plain on the face of 

the undisputed facts.  Similarly, the second and third statutory factors are 

straightforward legal determinations based on facts in the plaintiff’s initial 

complaint.  The one factor that often requires the use of experts and research is the 

question of market harm.  Yet even this inquiry is often straightforward because 

the majority of fair use cases involve common uses of copyrighted works.  Cf. 

Sony, 464 U.S. at 455 (relying on district court’s record to conclude there is no 

                                                        
4 Some courts have even decided the fair use question on a motion to dismiss.  See, 
e.g., Burnett v. Twentieth Century Fox Film Corp., 491 F. Supp. 2d 962, 971-2 
(C.D. Cal. 2007); see also Savage v. Council on American-Islamic Relations, Inc., 
No. 07-6076, 2008 WL 2951281 (N.D. Cal. July 25, 2008).   
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negative effect on the market caused by defendant’s time-shifting of plaintiff’s 

works).   

 The heart of the fair use inquiry is the first factor – “the purpose and 

character of the use.”  17 U.S.C. § 107(1); Campbell, 510 U.S. at 579; Leval at 

1116 (the first factor is the “soul” of fair use).  The Supreme Court teaches that the 

most significant component of the analysis under factor one is whether a 

transformative purpose “may reasonably be perceived.”  Campbell, 510 U.S. at 

582 (emphasis added).5  This inquiry is objective and is routinely treated as a 

question of law.  Mattel, 353 F.3d at 801 (“[E]very court to address the issue 

whether a defendant’s work qualifies as a parody has treated this question as one of 

law to be decided by the court.”).  The test does not hinge on a defendant’s ability 

to artfully articulate the reasons why her use is transformative.  See Blanch, 467 

F.3d at 255 n.5 (holding that defendant’s articulation of his purpose for using the 

copyrighted work was not necessary for a finding of fair use); see also Leibovitz, 

137 F.3d at 114  (finding defendant’s use of photograph transformative without 

relying on defendant’s expressed justification).  As in other areas of protected 

speech, the privilege to exercise the First Amendment right to fair use is not 

                                                        
5 While this case involved a parody of the copyrighted work, the determination of 
transformativeness of all types requires the same analysis.  See Blanch, 467 F.3d at 
255 (“We have applied Campbell in too many non-parody cases to require citation 
for the proposition that the broad principles of Campbell are not limited to cases 
involving parody.”). 
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contingent upon our ability to do it well.  Yankee Publ’g, Inc. v. News Am. Publ’g, 

Inc., 809 F. Supp. 267, 280 (S.D.N.Y. 1992) (“First Amendment protections do not 

apply only to those who speak clearly, whose jokes are funny, and whose parodies 

succeed.”).  

 Similarly, whether or not Defendants considered obtaining a license 

should not bear on a court’s fair use analysis.  See Campbell, 510 U.S. at 585 n.18 

(“[B]eing denied permission to use a work does not weigh against a finding of fair 

use”).  Discovery is also unnecessary to determine whether fair use defendants 

used the copyrighted work in bad faith.  “The inquiry should focus not on the 

morality of the secondary user, but on whether her creation claiming the benefits of 

the doctrine is of the type that should receive those benefits.”  Leval, 103 HARV. L. 

REV. at 1126.  See also Blanch, 467 F.3d at 256 (holding failure to request 

permission to use copyrighted work did not show bad faith by defendant); 

Campbell, 510 U.S. at 585 n.18 (finding defendant’s efforts to avoid litigation 

irrelevant “[e]ven if good faith were central to fair use”).  

 Here, there is no need to grant Murphy’s request for deposition 

testimony regarding Defendants’ purpose for using the photograph because the 

purpose is clear from the undisputed facts.  See Harper & Row, 471 U.S. at 560.  

Nor is there any need for additional discovery regarding how the photograph was 

obtained and the process by which it was posted to the websites at issue.  The 
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district court properly held that in-depth interrogations of Defendants were not 

necessary to evaluate the purpose and character of Defendants’ use of the 

photograph.  JA 7.  See also 4-13 NIMMER ON COPYRIGHT §13.05 [A][1][d] (2001) 

(“inquiry into defendant’s state of mind does not necessarily belong in the fair use 

calculus”); Fitzgerald, 491 F. Supp. 2d at 184 (deciding fair use as a matter of law 

because only remaining issue of fact dealt with the state of mind of defendant’s 

employees, which was not relevant to fair use). 

 Further discovery will serve no purpose for evaluating the second and 

third statutory factors either.  These factors require the court to consider the 

“nature of the copyrighted work” and the “amount and substantiality” of the 

portion used by the Defendants.  The facts relevant to the evaluation of these 

factors are undisputed and are apparent on the face of Murphy’s original 

complaint.  Compl. ¶10 (describing nature of Murphy’s photograph) & ¶12 

(describing circumstances surrounding Defendants’ use of the photograph).  There 

is no additional information Murphy could discover from Defendants that could 

plausibly help the court reach a conclusion regarding the nature of Murphy’s 

original work.  Nor is there any that will aid the court in performing the third-

factor analysis, which can be determined simply by comparing the two works.  

Consequently, further discovery as to these factors would be a waste of judicial 

resources.    
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 While the fourth statutory factor is the one fair use factor where more 

extensive discovery is sometimes appropriate, here the relevant facts about the 

licensing market for Murphy’s work are exclusively within Murphy’s control.  As 

such, Murphy’s inability to muster his own evidence of a genuine issue of material 

fact as to this factor cannot be remedied by additional discovery from Defendants.  

JA 19 (district court found Murphy had not identified any relevant market harm).   

2. Requiring Extensive Discovery Creates A Major Advantage 
For Copyright Plaintiffs With No Corresponding Benefit To 
Decision Makers  

 
 Fair use is already a risky defense.  The legal determination is made 

on a case-by-case basis without reference to bright-line rules.  Campbell, 510 U.S. 

at 577.  Courts are required to explore all factors “in light of the purposes of 

copyright,” which means the inquiry “often requires close questions of judgment.”  

Id. at 578.  The fluidity of the fair use analysis makes outcomes difficult to predict.  

Leval, 103 HARV. L. REV. at 1106-7 (“Earlier [fair use] decisions provide little 

basis for predicting later ones.  Reversals and divided courts are commonplace.  

The opinions reflect widely differing notions of the meaning of fair use.”)  If every 

fair use determination also requires exhaustive discovery, defendants will be 

increasingly reluctant to assert the already risky defense.   

 Discovery is an expensive and burdensome process.  Commentators 

have long recognized the potential for litigants to use discovery (or the threat of 
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discovery) as a weapon to achieve a more favorable settlement.  See Frank H. 

Easterbrook, Discovery As Abuse, 69 B.U. L. REV. 635, 637 (1989) (“The party in 

a position to threaten exhaustive discovery can claim for itself in settlement a 

portion of the costs that should not have been imposed in the first place. . .The 

change in the terms of settlements attributable to unnecessary discovery is invisible 

to judges and magistrates but is a real diminution in the quality of justice 

nonetheless.”).  In the copyright context, content owners could use the threat of 

extensive, unnecessary discovery expeditions as a hammer to coerce defendants 

into settlement, even in cases where the fair use defense has obvious merit.  The 

result will be a chilling effect on protected speech because people will make the 

rational decision not to exercise or defend their right to fair use.  

 Further, in most copyright cases, elaborate and time-consuming 

discovery will not aid courts in making fair use determinations.  The bulk of fair 

use cases involve undisputed facts about the purpose and character of defendant’s 

use, the nature of the copyrighted work, and the amount and substantiality of the 

use, leaving very little need for extensive fact-finding.  See supra, Section III.C.1.  

The efficient resolution of cases without extensive discovery is essential to 

maintaining a robust and reliable fair use defense.  Requiring unnecessary 

discovery would only unfairly advantage copyright plaintiffs and give them greater 

opportunities to bully fair users into settlement.  This Court should reject Murphy’s 
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invitation to set such a precedent. 

IV. CONCLUSION 

  For the reasons stated herein, this Court should affirm the district 

court’s holding. 
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