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STATEMENT OF PRIOR OR RELATED APPEALSWe are aware of no prior or related appeals.



STATEMENT OF JURISDICTIONPlaintiffs-appellants invoked the jurisdiction of thedistrict court over this action arising under the Constitutionand laws of the United States pursuant to 28 U.S.C. § 1331.  Thedistrict court entered final judgment in favor of defendants-appellees (collectively, "the Government") on May 12, 2005. Appellants' Appendix ("Aplt. App.") 2353.  Plaintiffs filed atimely appeal on May 27, 2005, Aplt. App. 2356, which was timelyamended, Aplt. App. 2359.  This Court has jurisdiction pursuantto 28 U.S.C. § 1291. STATEMENT OF THE ISSUES1.  Whether Section 514 of the Uruguay Round Agreements Act("URAA"), Pub. L. No. 103-465, 108 Stat. 4809, 4976-4981(codified as amended at 17 U.S.C. §§ 104A, 109(a) (1994)) isconsistent with the Copyright Clause and the First Amendment.2.  Whether Eldred v. Ashcroft, 537 U.S. 186 (2003), whichupheld the constitutionality of the Sonny Bono Copyright TermExtension Act ("CTEA"), Pub. L. No. 105-298, 112 Stat. 2827(codified as amended at 17 U.S.C. §§ 301-04 (1998)), foreclosesCopyright Clause challenges to the length of copyright termsestablished by that Act.STATEMENT OF THE CASEPlaintiffs seek to use, copy or sell works whose copyrightswere extended under the CTEA, or restored under Section 514 ofthe URAA, in ways that normally would constitute infringement of



2- 2 -

copyright.  They brought this action to challenge theconstitutionality of both statutes, alleging that the provisionsexceeded the power of Congress under the Copyright Clause andviolated the First Amendment.Proceedings were stayed after the Supreme Court grantedcertiorari to review a similar challenge to the CTEA in Eldred v.Reno, 239 F.3d 372 (D.C. Cir. 2001), eventually rejecting thechallenge in Eldred v. Ashcroft, 537 U.S. 186 (2003).  Plaintiffssubsequently filed an amended complaint, and the district courtgranted and denied in part the Government's corresponding motionto dismiss.  Golan v. Ashcroft, 310 F. Supp. 2d 1215 (D. Colo.2004) ("Golan I"); Aplt. App. 317.  The Government subsequentlymoved for summary judgment, and plaintiffs moved for partialsummary judgment.  The district court granted the Government'smotion, denied that of plaintiffs, and entered final judgment forthe Government.  Golan v. Gonzales, 2005 WL 914754 (D. Colo. Apr.20, 2005) ("Golan II"); Aplt. App. 2321-55.STATEMENT OF FACTSA.  Constitutional And Statutory Background1.  The Constitution grants to Congress the power "[t]opromote the Progress of Science and useful Arts, by securing forlimited Times to Authors and Inventors the exclusive Right totheir respective Writings and Discoveries."  U.S. Const., art. I,§ 8, cl. 8.  The First Amendment provides in relevant part that



 The URAA was the implementing legislation for the General1Agreement on Tariffs and Trade 1994 ("GATT"), which establishedthe World Trade Organization ("WTO").  Title V of the Actimplements the Agreement on Trade-Related Aspects of IntellectualProperty Rights, which requires WTO members, inter alia, tocomply with Article 18 of the Berne Convention.  See S. Rep. No.3- 3 -

"Congress shall make no law . . . abridging the freedom ofspeech, or of the press."2.  There is no such thing as "an 'international copyright'that will automatically protect an author's writings throughoutthe world."  U.S. Copyright Office, Circular 38a (revised June2004).  If the United States has not established copyrightrelations with a foreign country, works published in that countryare not necessarily entitled to copyright protection here, andresidents of that country are often free under foreign law tocopy and redistribute American works at will.To protect the rights of their authors abroad, the vastmajority of nations have established copyright relations throughbilateral or multilateral treaties.  Section 514 of the URAApartially implements one such treaty, the Berne Convention forthe Protection of Literary and Artistic Works ("BerneConvention").  "For more than 100 years," the Berne Conventionhas been "the major multilateral agreement governinginternational copyright relations."  S. Rep. No. 100-352, at 2(1988), reprinted in 1988 U.S.C.C.A.N. 3706, 3707 ("BerneReport"); see also S. Rep. No. 103-412, at 225-26 (1994) ("URAAReport").   The Convention requires that member states accord1



103-412, at 225 (1994). See World Intellectual Property Organization, Treaties2Database: Contracting Parties, athttp://www.wipo.int/treaties/en/ShowResults.jsp?treaty_id=15. The United States joined the Berne Convention in 1989, but3did not pass legislation implementing Article 18 until requiredto do so by the GATT in 1994.  See URAA Report at 225.4- 4 -

foreign authors copyright protections no less favorable thanthose accorded their own nationals, and establishes a minimumlevel of protection that all members must provide.  A total of159 countries are now members of the Berne Convention.  2Membership and compliance by the United States therefore"secure[s] the highest available level of multilateral copyrightprotection for U.S. artists, authors and other creators."  BerneReport at 2, reprinted in 1988 U.S.C.C.A.N. at 3707.3Article 18 of the Berne Convention requires that membernations restore copyright protections to certain unprotectedforeign works whose copyright terms have not yet expired.  Suchworks may have lacked protection in the United States due to alack of national eligibility, the absence of subject-matterprotection, or a failure to abide by formalities of U.S. law,such as affixing a copyright notice or filing a timely renewalapplication.  URAA Report at 225.  These copyright formalitieshave since been repealed, and are no longer required of anyauthor.  See Copyright Amendments Act of 1992 ("1992 Act"), Pub.L. No. 102-307, § 102(a)(2)(A)(ii), 106 Stat. 264 (providing forautomatic renewal of copyright term);  Berne Convention



 In enacting the URAA, Congress was well aware of the4difficulties facing foreign authors:As difficult as it has been for American authors tocomply with the strict formalities [of copyright law],it has been even more difficult for foreign authors. Many lost their U.S. copyrights to the public domainwithout having sought to exploit their works here, orwithout being aware of the requirements of our law. Now that we have essentially eliminated formalitiesfrom our copyright system, it is appropriate to restorethese copyrights and redress the draconian effects ofour prior law.Joint House and Senate Comm. Hearings on the URAA, 103d Cong. 191(1994) (statement of Shira Perlmutter).5- 5 -

Implementation Act of 1988 ("BCIA"), Pub. L. No. 100-568, § 7,102 Stat. 2853 (eliminating requirement that copyright notice beaffixed to work).  The URAA thus restores protection for theworks of foreign authors previously ineligible for protection orunfamiliar with the technicalities of American law.4Under Section 514 of the URAA (codified as amended at 17U.S.C. § 104A), copyright may be restored in works that:  (1)remain protected under the law of the country where the work wasoriginally published or created; (2) were denied copyrightprotection in the United States due to a lack of nationaleligibility, failure to comply with statutory formalities, or (inthe case of certain sound recordings) lack of prior subject-matter protection; and (3) are still within the remainder of thecopyright term they would ordinarily have enjoyed if created orpublished in the United States.  See 17 U.S.C. § 104A(a), (h)(6). Restoration does not extend the term of a copyright; rather,
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copyrights restored under the URAA expire on the same day thatthey would have had the work had been protected since itscreation.  Id. at § 104A(a).Congress also provided in the URAA for the protection ofparties who made use of foreign works before the copyrights inthose works were restored.  These "reliance parties" are givenimmunity for any act prior to the restoration of the work thatwould otherwise have constituted infringement.  17 U.S.C.§ 104A(d)(1)-(2).  Copyright holders must notify reliance partiesof their intent to enforce a restored copyright, id.§ 104A(d)(2)(A)-(B); give reliance parties a year to use or sellcopies of a restored work already in existence at the time of thenotice, id.; and allow reliance parties, in exchange forreasonable compensation, to continue to exploit derivative workscreated prior to enactment of the URAA, id. § 104A(d)(2)(B),(d)(3).3.  The CTEA, codified at 17 U.S.C. §§ 301-304, extended by20 years the term of existing and future copyrights generally. Works by natural authors are now entitled to a copyright term ofthe life of the authors plus 70 years.  Id. § 302(a), (b). Anonymous or pseudonymous works, as well as works made for hire,enjoy a copyright term of 95 years from the year of firstpublication, or 120 years from the year of creation, whicheverexpires first.  Id. § 302(c).



See Copyright Restoration of Works in Accordance With the5 Uruguay Round Agreements Act, 62 Fed. Reg. 20,211, 20,220(Apr. 25, 1997). 7- 7 -

B.  Facts Of The CasePlaintiffs seek to make use of others' copyrighted works. Some plaintiffs operate non-profit enterprises, while others donot.  Plaintiff John McDonough, for example, operates a businessin which he duplicates and sells copies of various films.  SecondAmended Compl. 25-26, Aplt. App. 450-51.  Under the URAA, he isno longer able to retain for himself the full profits of hisexploitation of works such as Night Train to Munich.  Theproducer and distributors of this film, released in the UnitedKingdom in 1940, had been denied copyright protection due to afailure to satisfy the formal requirements of the relevantCopyright Act.  See Second Amended Compl. 26, Aplt. App. 451. Copyright in the film was restored in 1997.   To profit from the5duplication or sale of copies of this film, McDonough must nowseek a license from the copyright owner, like all those who wishto duplicate and resell for their own benefit the copyrightedworks of other authors.  Similarly, because of the copyrightextension granted by the CTEA, McDonough will be required to seeklicenses to copy and sell existing copyrighted works for a longerperiod of time, until their newly extended terms expire.  SeeFirst Amended Compl. 33, Aplt. App. 50.



 On appeal, plaintiffs do not argue that the URAA violates6either the preamble to the Copyright Clause or the originalityrequirement, but instead limit their argument to the question of"limited Times."  Aplt. Br. 47. 8- 8 -

C.  District Court Proceedings1.  Plaintiffs brought this action alleging that the URAAand the CTEA violated the Copyright Clause and the FirstAmendment.  The Government moved to dismiss.  After the Supremeissued its decision in Eldred v. Ashcroft, 537 U.S. 186 (2003),plaintiffs filed their First Amended Complaint, Aplt. App. 18, inwhich they presented four claims.  First, they claimed that theURAA exceeds the power granted to Congress by the CopyrightClause, in that the restoration of copyright in existing foreignworks neither "promote[s] the Progress of Science and the usefulArts" nor meets the constitutional requirement of originality.  6Id. at 52-53.  Second, they claimed that the URAA violates theirfree speech rights under the First Amendment.  Id. at 53-54. Third, they claimed that the URAA violates the Due Process Clauseof the Fifth Amendment.  Id. at 54-57.  Finally, they claimedthat the copyright terms established by the CTEA -- thoughapproved by the Supreme Court in Eldred -- are too long to beconsidered "limited Times" and are therefore "effectively orvirtually perpetual."  Id. at 57-58.2.  The Government renewed its motion to dismiss, Aplt. App.62, which the district court granted with respect to plaintiffs'CTEA claim.  Golan I, Aplt. App. 317.  As the district court
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observed, although the petitioners in Eldred did not themselvesraise the argument that the CTEA terms were "'effectively orvirtually perpetual,'" Aplt. App. 319, the Supreme Court hadaddressed that issue sua sponte as well as in response to JusticeBreyer's dissent, stating that "'a regime of perpetual copyrightsclearly is not the situation before us,'"  Aplt. App. 320(quoting Eldred, 537 U.S. at 209) (further internal citationomitted).  Earlier copyright extensions, the Supreme Court held,"'did not create perpetual copyrights, and neither did theCTEA.'"  Aplt. App. 320 (quoting Eldred, 537 U.S. at 210).  Infact, the Court had specifically rejected Justice Breyer'seconomic argument that the CTEA's copyright term was "'virtuallyperpetual,'" and doubted whether the "'architects of our Nation,in framing the 'limited Times' prescription, thought in terms ofthe calculator rather than the calendar.'"  Ibid. (quotingEldred, 537 U.S. at 210 n.16).  The district court thereforeconcluded that it was bound by the Supreme Court's holding that"the extension of the copyright term in the CTEA wasconstitutional, in that it was not effectively or virtuallyperpetual, despite the fact that the Petitioners [in Eldred] didnot directly challenge the time-span provided for in the CTEA." Ibid.However, the district court found that plaintiffs' firstthree claims regarding the URAA were each legally cognizable, and
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denied the motion to dismiss with respect to those claims.  Aplt.App. 320-25.  Plaintiffs subsequently filed a Second AmendedComplaint, adding Marybeth Peters as a defendant and removing anyclaims regarding the CTEA.  Aplt. App. 426.3.  The Government moved for summary judgment, Aplt. App.327, and plaintiffs also moved for partial summary judgment,contending that the URAA violated the Copyright Clause.  Aplt.App. 1986.  The district court granted the motion of theGovernment, denied the motion of plaintiffs, and entered finaljudgment for the Government.  Golan II, Aplt. App. 2321.a.  The district court first held that Congress had power toenact the URAA under the Copyright Clause.  Id. at 2324-44.  Itnoted that Congress "may grant exclusive rights to authors andinventors only for limited times . . . and only for originalintellectual conceptions of the author."  Id. at 2324.  TheCopyright Clause did not, however, impose the "additionallimitation" that copyrights "cannot be restored" by Congress "toworks that have passed into the public domain."  Id. at 2325. The fact that under any given statutory regime (which Congresscan always amend) "the public domain is indeed public does notmandate that the threshold across which works pass into it cannotbe traversed in both directions."  Ibid.To support its holding, the district court examined avariety of precedents in the context of patents.  It noted that



 In the district court's view, McClurg expanded the7protection of an existing patent, rather than issuing a patent inan invention entirely in the public domain.  Id. at 2328.11- 11 -

the primary case cited by plaintiffs regarding the public domain,Graham v. John Deere Co. of Kansas City, 383 U.S. 1 (1966),concerned not the restoration of intellectual property rights,but rather the constitutional conditions under which Congresscould grant such "protection in the first place."  Aplt. App.2327.  The remaining cases cited by plaintiffs determined "theboundaries of authors' statutory rights," and stood only for the"unremarkable rule" that under a particular statutory system,individuals cannot claim exclusive rights over materials Congresshas put in the public domain.  Id. at 2326-27.  However, when theinvention itself is constitutionally suitable for patentprotection, "[t]he Supreme Court has held that Congress maypermissibly grant retroactive patent protection to an inventorwho has failed to secure such protection at the time of theinvention."  Id. at 2327 (citing McClurg v. Kingsland, 42 U.S.202, 206 (1843), and Eldred, 537 U.S. at 202-03).   Moreover, the7district court held that the Constitution places even fewerconstraints on the copyright power of Congress:  while over-inclusive patents may remove "existent knowledge from the publicdomain," that danger "is not lurking within the retroactiveexpansion of copyrights," for the latter "restrict the use ofexpressions but not of ideas themselves."  Id. at 2328.



 The district court further noted that even "a slight8expansion of then-existing copyright law in 1790 would besufficient to support the Government's argument on this point." Aplt. App. 2330. 12- 12 -

The district court further supported its position byreference to history.  It noted that before 1790, state common-law copyrights were "extinguished at first publication andthereafter must have been preserved by statute, if at all."  Id.at 2337.  In enacting the first copyright act, Act of May 31,1790, ch. 15, § 1, 1 Stat. 124 ("1790 Act"), which extendedprotection to "any map, chart, book, or books already printedwithin these United States," Aplt. App. 2329 (emphasis added),the First Congress "anticipated the removal of some works fromthe public domain," and "evidently determined that such apractice was constitutionally permissible."  Id. at 2339.   In81832 Congress had restored patents on inventions that had falleninto the public domain through technicalities, Id. at 2340(citing the Act of July 3, 1832, 4 Stat. 559 ("1832 PatentAct")), and in 1919 and 1941 did the same with regard to works offoreign authors, whose copyrights were restored in proclamationsby Presidents Wilson, Harding, Roosevelt, Truman, Eisenhower, andJohnson.  Id. at 2341-43 (citing the Act of Dec. 7, 1919, Pub. L.No. 66-102, 41 Stat. 368-69 ("1919 Act") and the EmergencyCopyright Act of Sept. 25, 1941, Pub. L. No. 77-258, 55 Stat. 732("1941 Act")).  The district court concluded that "Congress hashistorically demonstrated little compunction about removing



 This holding is not contested on appeal.  See Aplt. Br. 2;9see also Elliott Indus. Ltd. P'ship v. BP Am. Prod. Co., 407 F.3d1091, 1116 n. 21 (10th Cir. 2005) ("Failure to raise an issue inan opening appellate brief waives the issue.").13- 13 -

copyrightable materials from the public domain," and "[i]n lightof this unbroken string of authority" found that the CopyrightClause had not been violated.  Id. at 2344.b.  After finding that the URAA satisfied the rational basistest, id. at 2347, the district court turned to the question ofFirst Amendment protection.  The First Amendment has long beenread as consistent with the copyright protection of authors'original expression, and the district court addressed thisquestion briefly, noting that plaintiffs were "free to contractwith copyright holders for permission to disseminate the works." Ibid.  The district court therefore held that the URAA wasconsistent with the First Amendment, seeing "no need to expandupon the settled rule that private censorship via copyrightenforcement does not implicate First Amendment concerns."  Id. at2348 (citing, inter alia, Eldred v. Reno, 239 F.3d at 375). Finally, the district court held that the URAA was consistentwith Fifth Amendment due process requirements.  Id. at 2348-51.9c. The district court entered judgment for the Government onMay 12, 2005.  Plaintiffs filed a corrected notice of appeal onJuly 8, 2005.
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SUMMARY OF ARGUMENTThe district court correctly rejected all of plaintiffs'claims as a matter of law.  As the court recognized, Eldred v.Ashcroft, 537 U.S. 186 (2003), is dispositive here.Although the foreign works covered by Section 514 of theURAA were constitutionally eligible for copyright when firstpublished, their authors were denied protection on the grounds ofnational origin, failure to comply with statutory formalities, orlack of subject-matter protection.  Eldred itself establishesthat Congress retains the power to amend, repeal or modify itscopyright statutes in order to secure effective, reciprocalprotection for American works abroad, and this is precisely whatCongress did in Section 514.  Plaintiffs' argument that Section514 is invalid is unsupported by constitutional text and history,and flies in the face of principles articulated by the SupremeCourt only two years ago in Eldred.I.  As Eldred unambiguously established, the scope ofexisting copyright protection is consistent with the FirstAmendment.  In rejecting a First Amendment challenge similar tothat brought by plaintiffs, Eldred described the "traditionalFirst Amendment safeguards" of copyright law -- theidea/expression distinction and the doctrine of fair use -- asensuring the consistency of copyright with free speechprinciples.  537 U.S. at 220.  By granting copyrights otherwise
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identical to those protecting domestic works, Section 514 of theURAA retains these "traditional First Amendment safeguards."  Thecopyrights restored by the statute are no more speech-restrictivethan ordinary copyrights; if anything, they are less so, for therestored works enjoy only the short remainders of the copyrightterms that domestic works enjoyed in full.  Plaintiffs'suggestion to impose heightened scrutiny on any sufficiently"novel" amendment to the copyright law is entirely alien to thereasoning of Eldred, incompatible with existing First Amendmentdoctrine, and unworkable.II.  As the D.C. Circuit ruled recently in rejecting asimilar Copyright Clause challenge to Section 514 of the URAA,Luck's Music Library, Inc. v. Gonzales, 407 F.3d 1262 (D.C. Cir.2005) -- inexplicably not even cited by plaintiffs despite itsclear applicability and plaintiffs' counsel's participation inthat case on the losing side in district court -- Eldred alsoreaffirmed the power of Congress under the Copyright Clause todetermine the "limited Times" of a copyright's duration. Plaintiffs contend that the Clause forbids Congress to restorecopyrights in works left unprotected by statutory restrictions,but this claim finds no foundation in the text of "limitedTimes."  To be "limited," the Eldred Court held, the copyrightterm need not be "forever 'fixed' or 'inalterable'": rather, itmust be "'confine[d] within certain bounds,' 'restrain[ed],' or



16- 16 -

'circumscribe[d].'"  537 U.S. at 199 (citations omitted).  TheURAA clearly meets this test:  the protection of a restored workexpires on the very day it would have expired had the authorinitially satisfied the relevant statutory requirements.  Arestored copyright is by definition more "limited" than adomestic copyright that extends for a full term.This understanding of the text has been shared by courts andCongresses since the Founding.  The First Congress, whoseunderstanding of the Copyright Clause carries virtuallyconclusive weight under Eldred, extended protection in the veryfirst copyright act to all books, maps, and charts "alreadyprinted within these United States."  1790 Act, § 1.  Accordingto binding Supreme Court precedent and the 1790 Act itself, manyof these works would otherwise have been without copyrightprotection at the time and thus in the public domain.  Congresscontinued to restore both copyrights and patents on at leasteleven separate occasions during the nineteenth century; thesestatutes were uniformly upheld by the courts in cases explicitlyendorsed by Eldred, 537 U.S. at 201-02.  Furthermore, in thetwentieth century, Congress vested the President with authorityto restore certain copyrights on three occasions, in 1909 andafter both World Wars.Although plaintiffs seek support for their novel principlefrom the patent case of Graham v. John Deere Co. of Kansas City,
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383 U.S. 1 (1966), Eldred itself recognized that Graham concernednot the duration or restoration of patents, but the initialconditions for patentability.  See Eldred, 537 U.S. at 202 n.7. The works restored by Section 514 of the URAA were constitution-ally eligible for copyright at their creation; their restorationto the remainder of their terms is a legislative choice to whichGraham poses no barrier.  Moreover, as Eldred emphasized, 537U.S. at 217 n.22, the constitutional restrictions on copyrightstatutes are more lenient than those governing patents.  Thedistrict court thus correctly viewed plaintiffs' interpretationof Graham as inapplicable in the context of copyrights.III.  Finally, plaintiffs seek the outright overruling ofEldred on the constitutionality of existing copyright terms underthe CTEA.  The issue raised by plaintiffs (represented by thesame counsel as petitioners in Eldred) was raised in dissent toEldred by Justice Breyer, and as plaintiffs themselves concede,"[t]he Court rejected Justice Breyer's argument."  Aplt. Br. 55. Plaintiffs, however, dismiss this rejection as resting upon an"uninformed attitude," and seek to correct it through a "factualshowing" of the Framers' relevant intent.  Id. at 57.  Not onlydo plaintiffs thus condescend to the Supreme Court, but they alsomistake questions of law for questions of fact and ignore theCourt's power to set binding precedent on questions not briefedby the parties -- as the Court did, for example, when it decided
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the seminal case of Marbury v. Madison, 5 U.S. (1 Cranch) 137(1803).  The district court properly declined to overrule arecent decision of the Supreme Court, and its judgment should beaffirmed. STANDARD OF REVIEWThe challenged district court orders are subject to de novoreview.  See, e.g., Elliott Indus. Ltd. Partnership v. BP Am.Prod. Co., 407 F.3d 1091, 1106-07 (10th Cir. 2005).ARGUMENTI.  SECTION 514 OF THE URAA DOES NOT VIOLATE THE FIRST     AMENDMENT.A.  Section 514 Of The URAA Preserves The Existing    Speech-Protective Safeguards Of Copyright Law.     Plaintiffs contend that the district court erred in refusingto apply "ordinary First Amendment review" to Section 514 of theURAA.  Aplt. Br. 20.  The district court, however, gave thestatute appropriate First Amendment scrutiny under Eldred, andthe provision passed muster.  "[T]he Framers intended copyrightitself to be the engine of free expression," by "suppl[ying] theeconomic incentive to create and disseminate ideas."  Harper &Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985). Thus, as the Supreme Court held only two years ago, "copyrightlaw contains built-in First Amendment accommodations."  Eldred v.Ashcroft, 537 U.S. 186, 219 (2003).  Given these accommodations,its "limited monopolies are compatible with free speech
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principles."  Ibid.  The district court correctly followed this"settled rule," Golan II, Aplt. App. 2348, and like the EldredCourt, "reject[ed] [plaintiffs'] plea for imposition ofuncommonly strict scrutiny on a copyright scheme thatincorporates its own speech-protective purposes and safeguards." 537 U.S. at 218-19.As described in Eldred, copyright's First Amendmentsafeguards are twofold.  First, the law "distinguishes betweenideas and expression and makes only the latter eligible forcopyright protection."  Ibid.  The copyrights in foreign worksrestored by the URAA, like domestic copyrights, do not extend toideas per se, but serve only to "protect[] authors' originalexpression [of such ideas] from unrestricted exploitation."  Id.at 221.  As the Supreme Court stated in Harper & Row, the"idea/expression dichotomy 'strike[s] a definitional balancebetween the First Amendment and the Copyright Act by permittingfree communication of facts while still protecting an author'sexpression.'"  471 U.S. at 556 (internal citation omitted).Second, and relatedly, copyright law provides an exceptionfor fair use, which "allows the public to use not only facts andideas contained in a copyrighted work, but also expression itselfin certain circumstances."  Id. at 219.  Under 17 U.S.C. § 107,the exclusive rights guaranteed by copyright do not include "fairuse . . . for purposes such as criticism, comment, news



 Indeed, Eldred stressed that copyright protection also10exists to serve First Amendment values; its purpose is "topromote the creation and publication of free expression," 537U.S. at 219, by supplying "'the economic incentive to create anddisseminate ideas.'"  Ibid. (quoting Harper & Row, 471 U.S. at558).  The power to restrict others' exploitation of a work,including creating derivative works from the original, similarlyprotects a First Amendment interest not to speak.  See Harper &Row, 471 U.S. at 559-60. 20- 20 -

reporting, teaching (including multiple copies for classroomuse), scholarship, or research."  The fair use exception "affordsconsiderable 'latitude for scholarship and comment,' . . . andeven for parody."  Eldred, 537 U.S. at 219-20 (internal citationsomitted).  The fair use exception safeguards the publicdiscussion and debate inspired by copyrighted works, whileprohibiting the wholesale infringement of such works:  it"'distinguishes between 'a true scholar and a chiseler whoinfringes a work for personal profit.''"  Harper & Row, 471 U.S.at 563 (internal citations omitted).The Eldred Court described the idea/expression dichotomy andthe doctrine of fair use as the two "traditional First Amendmentsafeguards" at work in the copyright law.  537 U.S. at 220.  Itfurther noted that the protection of expression through copyright"does not raise the free speech concerns present when thegovernment . . . burdens the communication of particular facts orideas.  The First Amendment securely protects the freedom to make. . . one's own speech; it bears less heavily when speakersassert the right to make other people's speeches."  Id. at 221.  10
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The Court therefore concluded that, to the extent that copyrightprotections "raise First Amendment concerns, copyright's built-infree speech safeguards are generally adequate to address them,"ibid. -- unmistakably referring to the "traditional FirstAmendment safeguards" it had described two paragraphs earlier. Id. at 220.  In this context, while the Court acknowledged thatcopyrights may not be "'categorically immune from challengesunder the First Amendment,'" id. at 221 (citation omitted) --i.e., the mere label of "copyright," applied without regard tofair use or the idea/expression distinction, would not immunize astatute from First Amendment review -- it held that "when, as inthis case, Congress has not altered the traditional contours ofcopyright protection, further First Amendment scrutiny isunnecessary."  Ibid.Section 514 of the URAA leaves these traditional safeguardsof First Amendment interests intact.  The idea/expressiondichotomy and the doctrine of fair use are retained by thestatute, for the copyrights restored to foreign authors areperfectly coextensive with those enjoyed by American authors. They last for precisely the same term, expire on precisely thesame day, offer precisely the same protections against others'exploitation, and include precisely the same exceptions for pureideas and fair use.  The "built-in free speech safeguards" ofcopyright law, ibid., are thus preserved inviolate.
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Plaintiffs do not claim to make use of pure ideas, nor dothey claim to engage in fair use.  Their proposed actions, whichwould constitute garden-variety copyright infringement, receiveno First Amendment protection.  Compare Harper & Row, 471 U.S. at558 ("The public interest in the free flow of information isassured by the law's refusal to recognize a valid copyright infacts.  The fair use doctrine is not a license for corporatetheft . . . .").The only difference between American works and foreign worksrestored under the URAA is that the latter have gone unprotectedfor much of their existence, at the expense of their foreignauthors.  URAA-restored works thus by definition enjoy aconsiderably shorter span of copyright protection than theirAmerican counterparts.  Unless plaintiffs can establish that thecopyright afforded to American works is similarlyunconstitutional on First Amendment grounds -- an argumentsquarely foreclosed by Eldred -- the URAA's protection of foreignworks must be upheld.  The district court therefore appropriatelytreated the constitutional legitimacy of existing copyright lawas a "settled rule," and declined to waste time and ink by"expand[ing] upon" it further.  Golan II, Aplt. App. 2348.
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B.  Plaintiffs' Alternative Standard Rests On A    Misreading Of Eldred And Should Be Rejected.Plaintiffs reject this straightforward analysis of Eldred. They recognize, as did the Court, that "when . . . Congress hasnot altered the traditional contours of copyright protection,further First Amendment scrutiny is unnecessary."  537 U.S. at221.  On plaintiffs' alternative reading, however, the phrase"the traditional contours of copyright protection" does not referto the "traditional First Amendment safeguards," id. at 220,discussed for the previous three pages of the Eldred opinion. Instead, plaintiffs maintain that the six-word phrase set out anew standard -- never before articulated in the Court'sjurisprudence -- of applying First Amendment review to anycopyright statute of sufficient novelty.  To plaintiffs,"deviations from a tradition[] requir[e] ordinary First Amendmentreview," regardless of their particular relation to speech, andthe URAA represents just such a "deviation."  Aplt. Br. 28.  Sucha historical-novelty standard is entirely alien to the contextand reasoning of Eldred, as well as to First Amendment doctrine,and should not be adopted in this case.1.  Eldred Does not Establish a "Historical-    Novelty" Standard.In context, it is unmistakably clear that the "traditionalcontours" referred to by the Court comprise the idea/expressiondichotomy and the doctrine of fair use.  These are the



 Neither Harper & Row nor San Francisco Arts & Athletics,11Inc. v. United States Olympic Comm., 483 U.S. 522 (1987) -- theother case cited in this passage of Eldred -- sets forth anyprinciple resembling plaintiffs' historical-novelty standard.24- 24 -

"traditional First Amendment safeguards," Eldred, 537 U.S. at220, and the "built-in First Amendment accommodations," id. at219, which the Eldred Court took great care to describe -- andwhich plaintiffs' brief does not once mention.  These are theexceptions that render the "limited monopolies" of copyright"compatible with free speech principles."  Ibid.  These are alsothe factors described in Harper & Row, which the Courtspecifically cited as authority with regard to the "traditionalcontours."  See Eldred, 537 U.S. at 221; Harper & Row, 471 U.S.at 560.11The Court's reference in Eldred to "traditional contours"thus did not create a new standard, but merely repeated priorlaw, which holds that the idea/expression dichotomy and thedoctrine of fair use ensure the consistency of private copyrightenforcement with the First Amendment.  This interpretation isalso the only one consistent with the structure of the Eldredopinion.  Although the Eldred Court certainly considered theCTEA's term extensions to be consistent with past practice, 537U.S. at 200-204, it did not dispose of the First Amendmentquestion on those grounds.  Instead, the Supreme Court discussedat length the unique features of copyright law that secure FirstAmendment values.  The Court simply did not suggest, let alone
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hold, that historical novelty is itself the relevant subject forinquiry.Plaintiffs inexplicably treat the foregoing analysis as"effectively conced[ing]" the propriety of their standard.  Aplt.Br. 24; cf. Defendants' Notice of Motion & Motion to DismissPlaintiffs' Amended Complaint, Kahle v. Ashcroft, No. C-04-1127MMC (N.D. Cal.), reprinted in Aplt. App. 532, 557-59.  Thisfundamentally misconceives the Government's position, which hasconsistently described the idea/expression dichotomy and thedoctrine of fair use -- both of which the URAA leaves untouched-- as the particular "traditional contours" relevant to FirstAmendment analysis.Plaintiffs cannot identify a single court that hasinterpreted the First Amendment in the fashion they desire.  Theymisread Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257(11th Cir. 2001), to endorse their standard, Aplt. Br. 25, butthe "First Amendment protections interwoven into copyright law"mentioned by Suntrust Bank are explicitly described to be "thefair use factors" and the "idea/expression dichotomy."  268 F.3dat 1264-65.  At least two courts since Eldred have agreed withthis enumeration, and have squarely rejected plaintiffs'analysis.  See Luck's Music Library, Inc. v. Ashcroft, 321 F.Supp. 2d 107, 119 (D.D.C. 2004) (holding that "Congress has notaltered the traditional contours of copyright protection,"
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because the URAA "does not alter First Amendment accommodationssuch as the idea/expression dichotomy or the fair-usedoctrine."), aff'd on other grounds, 407 F.3d 1262 (D.C. Cir.2005); Kahle v. Ashcroft, 2004 WL 2663157, *17 (N.D. Cal. Nov.19, 2004), appeal pending.2.  A Historical-Novelty Standard Would be    Incompatible with First Amendment Doctrine,    as well as Unmanageable.     Plaintiffs' proposed historical-novelty standard would beinconsistent with established First Amendment doctrine andimpossible to administer.  Mere "novelty" in light of pastcopyright practice is entirely irrelevant to First Amendmentvalues.  The elimination in 1988 of the requirement to affix acopyright notice surely departed in some sense from traditionalcopyright protection (which had long required notice), but wouldnot have required First Amendment scrutiny.  What matters forFirst Amendment analysis is whether copyright's traditional FirstAmendment safeguards -- fair use and the idea/expressiondichotomy -- have been altered, creating obstacles to others' useof copyrighted material in the course of speech.  This is why theCourt in Eldred referred to the "traditional contours ofcopyright protection," 537 U.S. at 221 (emphasis added); see alsoKahle, 2004 WL 2663157, at *17 ("The concepts of copyright lawthat the Supreme Court suggests fall within those contours–theidea/expression dichotomy and the fair use exception–each relate
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to the scope of copyright protection.").Applied to cases beyond abandonment or alteration of the twotraditional First Amendment safeguards recognized in copyrightlaw, the historical-novelty standard would be incompatible withtraditional modes of First Amendment review.  Plaintiffs suggestapplying the intermediate scrutiny of Turner Broad. Sys., Inc. v.FCC, 520 U.S. 180, 189 (1997), requiring that content-neutralrestrictions of speech not "'burden[] substantially more speechthan necessary to further [the Government's] interests.'"  SeeAplt. Br. 46.  Such an approach would quickly embroil the courtsin questions they were not meant to face.The logic of plaintiffs' argument is that every timeCongress amends the copyright statutes, the First Amendment isimplicated and heightened scrutiny is appropriate.  Compared to a95-year restored copyright, for example, a term of 94 years wouldby definition be less speech-restrictive; so would a law thatpreserved copyright on books but not on newspapers or soundrecordings.  Rather than transform every change in copyright lawinto a separate First Amendment question, however, the SupremeCourt has recognized the broad discretion of Congress, subject tothe requirements of the Copyright Clause, the questions of whichworks will be copyrighted, who receives the right, and whencopyright terms will expire.  This is the only approach to FirstAmendment review consistent with the grant of power in the



 Even if this Court were to adopt plaintiffs' historical-12novelty standard, and even were it to find the URAA sufficiently"novel," the statute should still be upheld under plaintiffs'proposed "undue burden" analysis.  As we show below, the URAA isentirely consistent with congressional practice regardingcopyrights for the past two centuries.  Moreover, becauseCongress viewed the URAA as necessary to establish compliancewith international treaties (and to secure protection abroad forAmerican authors), the URAA -- even if viewed as a restriction onspeech -- imposes exactly as great a burden as is "'necessary tofurther [the Government's] interests.'"  Aplt. Br. 46.  Thestatute should therefore be upheld without additional FirstAmendment inquiry, even under the plaintiffs' historical-noveltystandard. 28- 28 -

Copyright Clause, and it entirely forecloses application ofplaintiffs' historical-novelty standard.12II.  SECTION 514 OF THE URAA IS WITHIN THE POWER OFCONGRESS UNDER THE COPYRIGHT CLAUSE.As the D.C. Circuit recently held in a virtually identicalcase not even cited by plaintiffs (despite the participation oftheir counsel in the D.C. district court proceedings), Section514 of the URAA passes muster under the Copyright Clause of theConstitution.  Luck's Music Library, Inc. v. Gonzales, 407 F.3d1262 (D.C. Cir. 2005).  Plaintiffs provide no basis for the Courtto go into conflict with the D.C. Circuit on this issue.A.  The Text Of the Copyright Clause Supports Congress'    Power To Enact Section 514 Of The URAA.The power of Congress to enact Section 514 of the URAA isestablished by the plain text of the Constitution.  TheConstitution grants to Congress the power "[t]o promote theProgress of Science and useful Arts, by securing for limitedTimes to Authors and Inventors the exclusive Right to their



 Restored works must already comply with the originality13requirement; the URAA only restores copyrights in works thatwould have been eligible for protection but for failure tosatisfy statutory formalities or lack of national eligibility orsubject-matter protection.  See Luck's Music, 407 F.3d at 1263;17 U.S.C. § 104A(h)(6) (limiting the URAA's application to"original work[s] of authorship"). "Failure to raise an issue in an opening appellate brief14waives the issue."  Elliott Indus. Ltd. P'ship v. BP Am. Prod.Co., 407 F.3d 1091, 1116 n. 21 (10th Cir. 2005).29- 29 -

respective Writings and Discoveries."  U.S. Const., art. I, § 8,cl. 8.  The restoration of copyrights under the URAA fallssquarely within that power.  It secures to the authors of certainforeign works the remainder of the copyright terms to which theywere originally entitled.Plaintiffs dispute neither that the holders of restoredcopyrights are the authors or legitimate rightholders in therestored works, nor that the restored works themselves, at thetime of their creation, were original and deserving of copyrightprotection.   Nor, in their analysis of the Copyright Clause,13Aplt. Br. 46-54, do plaintiffs contest the district court'sfinding that the URAA serves to "promote the Progress of Scienceand the useful Arts" by assuring current and future Americanauthors that their copyrights will be respected abroad.    14See Golan II, Aplt. App. 2347 ("Congress was here attempting topromote protection of American authors by ensuring compliancewith the Berne Convention within our own borders.").  Instead,they rest their entire Copyright Clause challenge on thecontention that the restoration of copyrights violates the



 Indeed, the URAA prohibits restoration of a work if the15copyright term in its home country has already elapsed.  17U.S.C. § 104A(h)(6)(B). 30- 30 -

requirement that copyrights be granted for "limited Times" (id.at 46) -- a claim not even mentioned in their First or SecondAmended Complaint (which focused upon the now-abandoned "Progressof Science" and "originality" arguments, see n.6, supra).The restored copyrights, however, indisputably are grantedfor "limited Times."  The term for a restored copyright is of thesame length as the term for domestic copyrights explicitly upheldin Eldred.  If anything, the URAA's terms are shorter, becausethe term of a restored work ends on the same day as the term of adomestic work that was created or published on the same day, butthe term of a restored work will have commenced later (in mostcases many years later, upon restoration) than the term of itsdomestic counterpart.For instance, the authors of a work such as Night Train toMunich, which was created in 1940, had by 1997 already beendeprived of their first 57 years of copyright protection.  TheURAA merely restored to them the short remainder; it does notgrant copyrights anew to works whose terms have simply expired,or extend the length of such copyrights beyond those available todomestic authors.   The restored copyright is just as "limited"15as an ordinary copyright.
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Even if a restored copyright were thought to merit stricterscrutiny than a domestic copyright of equal length, the terms ofthe URAA clearly meet the standard for "limited Times" enunciatedin Eldred.  To be "'limited,'" the Eldred Court held, thecopyright term need not be "forever 'fixed' or 'inalterable'":rather, it must be "'confine[d] within certain bounds,''restrain[ed],' or 'circumscribe[d].'"  537 U.S. at 199(citations omitted).  The URAA is clearly thus confined.  Theprotection of a restored work expires on the very day it wouldhave expired had the author been nationally eligible forprotection, or successful in complying with the relevantformalities.  To paraphrase Eldred, "a timespan appropriately'limited' as applied to [domestic] copyrights does notautomatically cease to be 'limited' when applied to [restored]copyrights."  Ibid.Finally, as the D.C. Circuit observed in upholding Section514 of the URAA, the URAA provides protections for "relianceparties" who have exploited the work without notice of itsrestoration.  Luck's Music, 407 F.3d at 1265; see also 17 U.S.C.§ 104A(d)(2).  Plaintiffs do not challenge the adequacy of theseprovisions.  Congress manifestly has the power to rectify theunfairness to those who lost all of the value of their works fordecades because of their national origin or the technicalities ofAmerican law.  Golan II, Aplt. App. 2350.  Though plaintiffs such
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as McDonough have enjoyed a windfall of many decades at foreignauthors' expense, there is no constitutional requirement thatthis windfall be preserved in perpetuity.B.  History Confirms The Constitutionality Of Section    514 Of The URAA.     As the Supreme Court observed in Eldred, in determiningCongress's power under the Copyright Clause, "'a page of historyis worth a volume of logic.'"  537 U.S. at 200 (citationomitted).  The history of copyright in the United States revealsan unbroken tradition, from the Founding to the present day, ofattributing to Congress the power to restore copyrights onoriginal works that lacked effective legal protection.  Moreover,in reviewing a statute enacted by Congress, this Court "beginsthe analysis with a presumption of constitutionality," UnitedStates v. Monts, 311 F.3d 993 (10th Cir. 2002), cert. denied, 538U.S. 938 (2003) -- a presumption that plaintiffs' inaccuratehistorical arguments cannot overcome.1.  The First Congress Began a Tradition of    Restoring Copyright in 1790.The restoration of copyright in unprotected works began withthe very first federal copyright act in 1790.  Section 1 of the1790 Act provided copyright protection for "any map, chart, bookor books already printed within these United States," as well asexisting unpublished works.  Aplt. App. 2105.  Congress declinedin the 1790 Act to follow the approach of some of the states,



 Delaware never enacted copyright legislation.  See Bruce16W. Bugbee, Genesis of American Patent and Copyright Law 123-24(1967), Aplt. App. 1908-09.  The copyright statutes of Marylandand Pennsylvania would not become effective until "similar laws"were enacted "in all and every state of the United States,"meaning that those statutes never took effect.  8 Nimmer App.7[C][3] at App. 7-18, Aplt. App. 2075; id. App. 7[C][7] at App.7-25, Aplt. App. 2083. States with registration requirements included17Connecticut, Aplt. App. 2069; New Jersey, Aplt. App. 2076; SouthCarolina, Aplt. App. 2085; Virginia, Aplt. App. 2088-89; Georgia,Aplt. App. 2092; and New York, Aplt. App. 2095.  Depositrequirements were imposed by Massachusetts, Aplt. App. 2072-73,and North Carolina (which also specifically protected the rightto publish previously-published works), Aplt. App. 2090-91.  Twomore states, New Hampshire, Aplt. App. 2078, and Rhode Island,Aplt. App. 2080, imposed a notice requirement of printing theauthor's name with the work (thereby prohibiting copyright onpseudonymous works). 33- 33 -

such as New Jersey, whose initial copyright statutes appliedprospectively only to works "not yet printed."  See, e.g., 8Melville B. Nimmer & David Nimmer, Nimmer on Copyright App.7[C][4] at App. 7-19, Aplt. App. 2074.  Rather, it enacted a newstatutory protection for "existing works . . . and future worksalike."  Eldred, 537 U.S. at 194.Prior to 1790, three states (Delaware, Maryland, andPennsylvania) provided no statutory protection whatsoever topublished works.   The other ten states required authors to meet16various formalities of registration, deposit, or notice.  Anauthor who had failed to comply with these formalities, like anon-compliant foreign author in this century, would have had noremedy against others' exploitation.   Additionally, in ten of17the thirteen states, no statutory protection was available for



 The exceptions were Connecticut, Aplt. App. 2069-71;18North Carolina, Aplt. App. 2090-91; and Georgia, Aplt. App. 2092,2094.  Each of these three refused to protect citizens of otherstates unless those states enacted reciprocal statutes.34- 34 -

published maps and charts.   In all of these cases, however,18authors could register for and receive federal copyrightprotection under the new law.In extending copyright to all works already published in theUnited States, the First Congress "anticipated the removal ofsome works from the public domain," and "evidently determinedthat such a practice was constitutionally permissible."  GolanII, Aplt. App. 2339.  The D.C. Circuit reached the sameconclusion in Luck's Music, 407 F.3d at 1265.  Under Eldred,moreover, such a determination by the First Congress is entitledto "'almost conclusive'" weight.  537 U.S. at 213 (quotingBurrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 57 (1884)).Plaintiffs, however, deny that the 1790 Act extendedprotection to unprotected works, and advance two arguments tothis end.  First, plaintiffs claim that "no works could have beenremoved from the public domain of the United States by the 1790Act, because before 1790, there was no copyright law for thejurisdiction of the United States."  Aplt. Br. 29.  In otherwords, plaintiffs consider the First Congress to have beenlogically incapable of removing works from the public domain,even if it had tried to grant George Washington a copyright onHamlet.
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This semantic argument fails on its own terms.  Had Congresschosen never to exercise its copyright power, everything would bein the public domain "of the United States" -- there would be nofederal law against copying another's work.  Congress chose tomake the very first exercise of its copyright powerretrospective, placing a federal ban on what previously had beenfree exploitation.  In plaintiffs' terminology, this surelyrepresents a removal of works from the "public domain."Moreover, plaintiffs misconceive the purpose ofconstitutional history:  the goal is not to develop fancifulmeanings of the term "public domain," which does not appear inthe Constitution, but to understand the Copyright Clause, whichdoes.  The First Congress made an explicit choice to protectunprotected works "already printed," Aplt. App. 2074, not onlythose published after the date of enactment.  There is noevidence whatsoever of contemporary concern that such copyrightsexceeded "limited Times."Plaintiffs' second argument asserts that the government mustidentify particular works registered under the 1790 Act that hadnot been protected in any state.  Aplt. Br. 31-33.  Again,plaintiffs mistake the question, which is not how many individualbooks fell into this category -- a virtually unanswerablequestion given that "not all of the records survived," id. at 32-- but whether the First Congress would have considered such
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protection to exceed the requirement of "limited Times."  The1790 Act, as shown above, explicitly extended protection toexisting published works that had received no protection understate copyright statutes.Plaintiffs claim, however, that even if the works protectedby the 1790 Act were ineligible for statutory copyright, "no onecan establish the status of state common law copyright at thetime of the 1790 Act," for at the time "the status of common lawcopyright was uncertain."  Aplt. Br. 34.  Plaintiffs describetheir confusion at some length.  Id. at 34-37.  The SupremeCourt, however, has repeatedly clarified the status of common lawcopyright at the time of the 1790 Act.In Wheaton v. Peters, 33 U.S. (8 Pet.) 591 (1834), indenying a Pennsylvania plaintiff's claim of common law copyright,the Court distinguished between common law protection before andafter publication.  As the Court explained,[t]hat an author, at common law, has a property in hismanuscript, and may obtain redress against any one whodeprives him of it, or by improperly obtaining a copyendeavours to realise a profit by its publication,cannot be doubted; but this is a very different rightfrom that which asserts a perpetual and exclusiveproperty in the future publication of the work, afterthe author shall have published it to the world.Id. at 657.A common law post-publication copyright, the Court observed,had never been asserted in Pennsylvania, id. at 659, and "[n]osuch right at the common law had been recognized in England, when
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the colony of Penn was organized."  Id. at 660.  The questionfirst became the subject of judicial inquiry in England in 1760,id., and the Court described the resulting uncertainty of theEnglish common law -- which ultimately concluded against theexistence of the copyright, see Donaldson v. Becket, 98 Eng. Rep.257 (H.L. 1774) (holding that any common-law post-publicationcopyright had been extinguished by the Statute of 8 Anne, c. 19(1710)), overruling Millar v. Taylor, 98 Eng. Rep. 201 (K.B.1769) -- as evidence precluding the importation of any common lawpost-publication copyright into the newly independent states:"[c]an it be contended, that this common law right, so involvedin doubt as to divide the most learned jurists of England . . .was brought into the wilds of Pennsylvania by its firstadventurers[?]" Wheaton, 33 U.S. at 660.  The Framers of theConstitution had assumed that it was not:[T]he word "secure," as used in the [Copyright Clause],could not mean the protection of an acknowledged legalright.  It refers to inventors, as well as authors, andit has never been pretended, by any one, either in thiscountry or in England, that an inventor has a perpetualright, at common law, to sell the thing invented.Id. at 661 (emphasis added).The First Congress, the Court held, had operated undersimilar assumptions:That congress, in passing the act of 1790, did notlegislate in reference to existing rights, appearsclear, from the provision that the author, &c. 'shallhave the sole right and liberty of printing,' &c. Nowif this exclusive right existed at common law, and



 With regard to Wheaton, the district court described the19government's contention as being that authors held no common lawcopyright whatsoever, even before publication.  Golan II, Aplt.App. 2332.  However, the position of the government, both hereand below, is that any pre-1790 common law copyright did notsurvive the act of publication.  See Golan II, Memorandum inSupport of Defendants' Motion for Summary Judgment ("Mem. Def.MSJ"), 17, Aplt. App. 353 ("[T]he common law, as it existed priorto the 1790 Act, did not protect published works.").38- 38 -

congress were about to adopt legislative provisions forits protection, would they have used this language?Could they have deemed it necessary to vest a rightalready vested. . . .Congress, then, by this act, instead ofsanctioning an existing right, as contended for,created it.  This seems to be the clear import of thelaw, connected with the circumstances under which itwas enacted.Ibid. (emphasis added); see also id. at 663 ("This right, as hasbeen shown, does not exist at common law-it originated, if atall, under the acts of congress.").Wheaton therefore concluded that at the time of the 1790Act, no common law post-publication copyright existed in theUnited States; these protections were granted to unprotectedworks by the First Congress.  Plaintiffs concede as much, readingWheaton to hold that "whatever common law copyright there was, itdid not survive publication."  Aplt. Br. 35.19Nor was Wheaton an anomaly.  The Supreme Court concluded inGlobe Newspaper Co. v. Walker, 210 U.S. 356 (1908), that "[i]nthis country the right of an author to multiply copies of books,maps, etc., after publication, is the creation of the Federalstatutes.  These statutes did not provide for the continuation of



39- 39 -

the common-law right, but, under constitutional authority,created a new right."  Id. at 362; see also Caliga v. Inter OceanNewspaper Co., 215 U.S. 182, 188 (1909) ("[W]hen a book waspublished in print, the owner's common-law right was lost.").The holdings of the Supreme Court provide an unambiguousconstruction of the common law of copyright at the time of the1790 Act.These holdings are not to be compared with other historicalsources, as if they were merely the work of a handful ofhistorians who happened to wear black robes.  Cf. Aplt. Br. 36("[W]hatever the Supreme Court's view of state common lawcopyright was in 1834 . . .").  Rather, they represent bindingprecedent.  The status of the common law in 1790 is a legalquestion for courts to resolve, as construction of the law is alegal task.  United States v. Turner, 52 U.S. (11 How.) 663, 668(1850) (holding that the "laws which formerly prevailed" in astate "must be judicially noticed and expounded by the court,"being "questions of law and not questions of fact"); Oklahoma exrel. Dept. of Human Servs. v. Weinberger, 741 F.2d 290, 291 (10thCir. 1983) ("[Q]uestions of statutory construction andlegislative history . . . present legal questions properlyresolved by summary judgment."), cert. denied, 466 U.S. 971(1984).  The Supreme Court in Wheaton, Globe Newspaper, Caligaand elsewhere has construed the laws of the several states circa
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1790 as extending common-law protection to works before, but notafter, publication.  This construction is a conclusion of lawnecessary to the Court's resolution of Wheaton and its progeny,and has precedential effect unless and until these cases areoverruled.Plaintiffs incorrectly assert that the Eldred Courtconsidered the pre-1790 common law obscure.  Aplt. Br. 37. Eldred chose not to investigate the common law because it wasirrelevant to the question presented in that case, whichconcerned Congress's power to extend additional copyrightprotection to works already in existence.  The 1790 Act "clearlydid" extend copyright to works "that had already been created,"Eldred, 537 U.S. at 196 n.3, and no further investigation wasrequired.Finally, plaintiffs' alternative theory of the 1790 Act,that Congress merely wished to establish a "baseline" byeliminating perpetual copyright, Aplt. Br. 38, is historicallyuntenable.  Plaintiffs' own authorities, Messrs. Patterson andWalterscheid (see id. at 34), maintain that "[c]opyright was notsecured by law in colonial America," Lyman Ray Patterson,Copyright in Historical Perspective 183 (1968), and that for "allintents and purposes, no colonial copyright practice existed,"Edward C. Walterscheid, To Promote the Progress of Science andUseful Arts, 2 J. Intell. Prop. L. 1, 20 (1994).  All the state



41- 41 -

copyright statutes provided for limited terms, and inPennsylvania, which had no copyright statute in effect, a commonlaw right had never been asserted in court.  Wheaton, 33 U.S. at659; see also 1 William Crosskey, Politics and the Constitutionin the History of the United States 485-86 (1953) (stressing thehostility of most of the states to the notion of common lawcopyright).Plaintiffs' most detailed contemporary source is aneditorial by Noah Webster, Aplt. Br. 35.  Webster, however, hadfor years sought post-publication copyrights for his own workfrom state legislatures.  See Bugbee 123, Aplt. App. 1908 (noting"the many errors in Webster's account," and adding that "Websterwas interested primarily in securing private copyrights for hispersonal benefit").  Tellingly, Webster's own lobbying effortsbelie the assertion that authors enjoyed effective, let aloneperpetual, common law protection.Thus, even disregarding Supreme Court precedent, plaintiffspresent no evidence that the First Congress legislated against abackground of common law post-publication copyright, let aloneperpetual copyright.  Rather, the First Congress extendedprotection to previously unprotected works.  As the districtcourt noted, even "a slight expansion of then-existing copyrightlaw in 1790 would be sufficient to support the Government'sargument on this point."  Golan II, Aplt. App. 2330; see also
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Luck's Music, 407 F.3d at 1265 ("If such works were unprotectedby common law copyright, [the 1790 Act] would necessarily havegranted protection to works previously unprotected -- that is,works in the public domain.").  And even assuming arguendo that"the status of common law copyright was uncertain" (Aplt. Br.34), this proposition merely proves that the First Congress wasunconcerned about whether it was granting copyrights to works inthe public domain -- thus indicating that the Framers saw noconstitutional impediment to such action.2.  Restoration was Viewed as Constitutional    Throughout the Nineteenth Century.The First Congress's understanding of the Copyright Clausewas shared by subsequent generations.  In the nineteenth century,Congress repeatedly acted in private bills to restore copyrightsafter authors failed to comply with various statutoryformalities.  For instance, Levi Corson's work fell into thepublic domain "by mistake" when he registered for a copyright inthe Southern District rather than the Northern District of NewYork.  He was allowed to re-register by virtue of a private bill,which like the URAA included reliance provisions to protect thosewho had "printed, published, or vended the same work . . . in theabsence of a copy-right duly obtained by the authors."  An Actfor the Relief of Levi H. Corson, ch. 57, 9 Stat. 763 (Feb. 19,1849); see also An Act for the Relief of William Tod Helmuth, ch.
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534, 18 Stat., pt. 3, at 618 (June 23, 1874); An Act for theRelief of Judson Jones, ch. 29, 30 Stat. 396 (Feb. 17, 1898).Additionally, on at least two occasions, Congress restoredto the widow of a public servant a 14-year copyright in herhusband's work, which had been published "under order ofCongress" and was therefore in the public domain.  See An Act forthe Relief of Mistress Henry R. Schoolcraft, ch. 16, 11 Stat. 557(Jan. 25, 1859); An Act for the Relief of Mrs. William L.Herndon, ch. 99, 14 Stat. 587 (May 24, 1866).At the same time, Congress applied a similar understandingto restorations of patents.  Oliver Evans' patent forimprovements in milling flour expired in 1805; three years later,Congress by private bill extended his patent term for another 14years, while including reliance provisions to protect parties inthe interim.  See An Act for the Relief of Oliver Evans, ch. 13,6 Stat. 70, 70-71 (Jan. 21, 1808); P. J. Federico, The PatentTrials of Oliver Evans (Part I), 27 J. Pat. Off. Soc'y 586, 597(1945).This statute was upheld against a constitutional challengein Evans v. Jordan, 8 F. Cas. 872 (C.C.D. Va. 1813) (Marshall,Circuit Justice), aff'd, 13 U.S. (9 Cranch) 199 (1815).  Therestoration of patents was considered "one of those subjectswhich is, by the constitution of the United States, delegatedentirely to the government of the Union," id. at 872; the private
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bill was a legitimate "exercise of this constitutional power,"ibid., because "[t]hat construction of the constitution whichadmits the renewal of a patent [after its expiration] is notcontroverted."  Id. at 874; accord, Evans v. Robinson, 8 F. Cas.886, 888 (C.C. Md. 1813) (holding that Congress has "theexclusive right by the constitution to limit the times for whicha patent right shall be granted, and [is] not restrained fromrenewing a patent"); Evans v. Eaton, 8 F. Cas. 846 (C.C. Pa.1816), rev'd on other grounds, 16 U.S. (3 Wheat.) 454 (1818).A similar private bill, An Act to Renew the Patent of ThomasBlanchard, ch. 213, 6 Stat. 589 (June 30, 1834), explicitlyrestored patent rights "after the expiration of the patentheretofore granted."  It was upheld in Blanchard v. Sprague, 3 F.Cas. 648 (C.C. Mass. 1839).  Justice Story, sitting as CircuitJustice, declared that he had "never entertained any doubt of theconstitutional authority of congress" to make a grant that"operates retrospectively to give a patent for an invention,which, though made by the patentee, was in public use and enjoyedby the community at the time of the passage of the act."  Id. at650 (emphasis added).Congress continued to restore patent rights throughout thenineteenth century.  See An Act for the Relief of William Gale,ch. 131, 6 Stat. 895 (Mar. 3, 1843); An Act for the Relief ofJohn Goulding, ch. 88, 12 Stat. 904 (May 30, 1862) (upheld in
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Jordan v. Dobson, 13 F. Cas. 1092 (C.C. Pa. 1870) (Strong,Circuit Justice)); An Act for the Relief of the Heirs of WilliamGraham, ch. 187, 20 Stat. 542 (June 11, 1878) (upheld in TheFire-Extinguisher Case, 21 F. 40 (C.C. Md. 1884)).  In 1832, ageneral law allowed patent owners to surrender and then restorepatents which had become "invalid or inoperative" for failure tocomply with legal formalities "by inadvertence, accident, ormistake."  An Act Concerning Patents for Useful Inventions ("1832Patent Act"), § 3, 4 Stat. 559 (July 3, 1832).  This law wasdiscussed by the Supreme Court in McClurg v. Kingsland, 42 U.S.(1 How.) 202, 207 (1843).  See also Eldred, 537 U.S. at 202-03(observing that the inventor in McClurg "was unprotected underthe law in force when the patent issued," and that "[o]nly uponenactment, two years later, of an exemption . . . did the patentbecome valid, retroactive to the time it issued"); Luck's Music,407 F.3d at 1266.Plaintiffs argue that such failures did not always place theinvention in the public domain.  Aplt. Br. 53.  This is true, butirrelevant, for some errors in patent applications undeniablywould place inventions in the public domain as entirely"inoperative and invalid."  See ibid. (recognizing that "suchdrafting errors could result in the patent being invalid"); Grantv. Raymond, 31 U.S. (6 Pet.) 218 (1832) ("[A] failure on the partof the patentee, in those pre-requisites of the act which
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authorise a patent, is a bar to a recovery in an action for itsinfringement.").  An invention freely exploitable by others is inthe public domain, yet such fatal errors could still be correctedunder the 1832 Patent Act.Contemporary courts routinely upheld these statutes underthe "limited Times" clause.  As Justice Strong wrote in Jordan,It is not said when those limited times shall commence,how long they shall continue, or when they shall end. All that is left to the discretion of congress.  I seeno reason why, under this commission, congress may notsecure to an inventor an exclusive right to hisinvention for a limited period, beginning at any timeafter the invention is made . . . .  I am not awarethat it has ever been seriously thought congress hasnot power, after a patent has expired, to provide forits extension.13 F. Cas. at 1095 (emphasis added).  As Eldred observedapprovingly, the courts "saw no 'limited Times' impediment tosuch extensions; renewed or extended terms were upheld in theearly days."  537 U.S. at 202.  Plaintiffs do not distinguishthese cases, which were cited previously by the government.  Seegenerally Mem. Def. MSJ 20-23, Aplt. App. 356-59.  Although theconstitutional requirements for patents and copyrights maydiffer, see infra at p. 55, patent's limitations were consideredby Eldred to be "more exacting than copyright's" -- meaning thatrepeated restoration of patents "without constitutional objectionsuggests even more strongly that similar legislation with respectto copyrights is constitutionally permissible."  537 U.S. at 217n.22.
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3.  Twentieth-Century Statutes Continued the    Practice of Restoring Copyrights.In the twentieth century, both Congress and the Executiveprovided on multiple occasions for the restoration of foreignworks.  The 1909 Copyright Act authorized the President todetermine whether a foreign nation granted sufficient protection to American works, in which case its citizens would receivereciprocal protection in the United States.  An Act to Amend andConsolidate the Acts Respecting Copyright ("1909 Copyright Act"),Pub. L. No. 60-349, § 8, 35 Stat. 1075 (Mar. 4, 1909).  On April9, 1910, President Taft issued a proclamation that Germany hadprovided sufficient protection as of the previous July 1. Although a German work published before the proclamation wouldinitially have been ineligible for copyright (and thus in thepublic domain), its eligibility would have subsequently beenrestored.  See 29 Op. Att'y Gen. 64 (1911); 28 Op. Att'y Gen, 222(1910); cf. 2 Nimmer on Copyright § 1.05[A][2] n.10 ("When aPresidential proclamation specifies a date earlier than itsissuance on which copyright protection for a given country shouldcommence, . . . [t]hat course of action may be conceptualized asa recapture of public domain materials, justified on the basis ofharmonious foreign (copyright) relations.").At the conclusion of World War I, Congress authorized thePresident to restore copyrights in foreign works published abroadwithout the necessary statutory formalities.  Act of Dec. 8, 1919



 Plaintiffs claim that notice was the sole copyright20requirement at the time of the 1919 Act.  Aplt. Br. 42.  However,foreign works in English were also subject to "manufacturingclause" requirements easily disrupted by the war.  See 1909Copyright Act, § 15, 35 Stat. 1075, 1078-79. See also 41 Stat. 1790 (1920) (Great Britain); 42 Stat.212271-78 (1922) (Germany, Austria, New Zealand, Italy, Hungary);58 Stat. 1129-31 (1944) (Great Britain); 61 Stat. 1057-58 (1947)(France); 61 Stat. 1065-66 (1947) (New Zealand); 64 Stat. A385(1949) (Australia); 66 Stat. c5-6 (1951) (Finland); 74 Stat. c69-71 (1960) (Austria). 48- 48 -

("1919 Act"), Pub. L. No. 66-102, 41 Stat. 368-69; see also S.Rep. No. 66-326, 3 (1919) (endorsing concept of "retrospectiveprotection of works").   Congress broadened that authority20during World War II, authorizing the President to restore thecopyright of foreign works when the author "may have beentemporarily unable to comply with [copyright formalities] becauseof the disruption or suspension of facilities essential for suchcompliance."  Emergency Copyright Act of 1941 ("1941 Act"), Pub.L. No. 77-258, 55 Stat. 732.  The 1941 Act further provided thePresident with authority to grant "such extension of time as hemay deem appropriate for the fulfillment of such conditions."For instance, on July 12, 1967, President Johnson restoredthe possibility of copyright renewal for German works subject torenewal between Sept. 3, 1939, and May 5, 1956, which had been inthe public domain and freely exploitable for at least 11 years.  2132 Fed. Reg. 10,341.  These proclamations "allowed foreignauthors to restore copyright to their works, which had fallen
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into the public domain of the United States."  Luck's Music, 321F. Supp.2d at 115.Plaintiffs attempt to distinguish the wartime statutes bydescribing them as mere "extensions of time," Aplt. Br. 42, andby redefining the "public domain" to exclude works over which theauthors hold any potential "reversionary interests."  Aplt. Br.43.  Such semantic arguments fail for two reasons.First, a law authorizing President Johnson to restore a workin 1967 that had become freely exploitable in 1939 is not an"extension of time," but a true restoration of copyright.  SeeLuck's Music, 407 F.3d at 1265-66 (stating that "such works wouldnecessarily have already entered the public domain").  In fact,like the URAA, the wartime statutes also incorporated relianceprovisions (see 41 Stat. at 369; 55 Stat. at 732), designed to"protect the rights lawfully exercised by American users orpublishers of copyrighted works[,] protection of which hadlapsed." H.R. Rep. No. 77-619, at 2 (1941) (emphasis added).Second, the task at hand is not to explore all the vagariesof the term "public domain," but to apply the constitutional textof "limited Times."  As under the URAA, foreign works wererestored under the wartime statutes only to the copyright termsthey would have enjoyed had the various formalities beenobserved.  Moreover, any "reversionary interest" theory wasexplicitly rejected in The Fire-Extinguisher Case, 21 F. at 43
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("The right which the public has acquired to use the thinginvented, by reason of the applicant for a patent failing to dosomething prescribed by congress, and the necessity for whichcongress might, by previous legislation, have dispensed with, hasnever been held to be a vested right.").  The wartime statutesmerely continue the tradition, begun in 1790, of congressionalauthority to restore unprotected works to their limited copyrightterms.Plaintiffs also argue, in self-contradictory fashion, thatfailure to comply with formalities never placed works into thepublic domain in the first place; thus, earlier acts allowing"copyright holders to 'cure' failures to comply" did not removeworks from the public domain.  See Aplt. Br. 40.  If so, then theURAA's similar correction of prior failures does not remove worksfrom the public domain either.Finally, plaintiffs misinterpret the statement in section 7of the 1909 Copyright Act that "[n]o copyright shall subsist inthe original text of any work which is in the public domain." Aplt. Br. 41.  This statutory provision does not establish aconstitutional principle binding on future Congresses, andcertainly could not have precluded Congress from enacting the1919 and 1941 Acts, amending the 1909 Act and removing items fromthe public domain.  The same is true of the various statutoryinterpretation cases such as Singer Mfg. Co. v. June Mfg. Co.,
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163 U.S. 169 (1896), and Dastar Corp. v. Twentieth Century FoxFilm Corp., 539 U.S. 23 (2003), which were "concerned . . . withthe boundaries of authors' statutory rights, not of congressionalauthority."  Golan II, Aplt. App. 2326-27.C.  Section 514 Of The URAA Is Consistent With The    Supreme Court's Ruling In Graham.1.  Plaintiffs' Argument Rests on a Misreading of    Graham.Plaintiffs' argument concerning the alleged inviolability ofthe public domain hinges upon a misreading of a patent case,Graham v. John Deere Co., 383 U.S. 1 (1966).  Plaintiffs contendthat Graham interpreted the "limited Times" clause to forbid therestoration of patents in public-domain inventions.  Aplt. Br.47-49.  Graham, however, was not even a "limited Times" case andin any event did no such thing, as Eldred itself recognized.Graham concerned a patent for a "combination of oldmechanical elements," 383 U.S. at 4, which failed to meet therequirement that patented inventions be original "Discoveries." Not every device is eligible for patent protection; theConstitution was written "against the backdrop of the practices. . . of the Crown in granting monopolies to court favorites ingoods or businesses which had long before been enjoyed by thepublic."  383 U.S. at 5.  The modern equivalent of suchpatronage, perhaps, would be to reward a campaign contributorwith a patent on the steam engine, or a copyright on Hamlet.  The
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Constitution therefore required that the recipients of exclusiverights be "Authors" and "Inventors", and that the rightsthemselves be restricted to "their respective Writings andDiscoveries" (emphasis added).  See Eldred, 537 U.S. at 200 n.5("The Framers guarded against the future accumulation of monopolypower in booksellers and publishers by authorizing Congress tovest copyrights only in 'Authors.'").  These constitutionalrequirements -- of authorship and originality for copyrights, andof invention and novelty for patents -- ensure that Congress maynot "enlarge the [intellectual] monopoly without regard to theinnovation, advancement, or social benefit gained thereby." Graham, 383 U.S. at 6.It was in this context that Graham rejected -- in broaddicta -- "patents whose effects are to remove existent knowledgefrom the public domain, or to restrict free access to materialsalready available," for "[i]nnovation, advancement, and[addition] to the sum of useful knowledge are inherent requisitesin [the] patent system."  Ibid.  Graham was thus concerned notwith "limited Times" -- a phrase appearing only once, in Graham'srecitation of the Copyright Clause, id. at 5 -- but rather withthe "conditions for patentability," id. at 10 (emphasis added),in determining whether a combination of old mechanical elementsrepresented true "innovation" or merely "existent knowledge"already in the public domain.  Id. at 6.  To paraphrase Eldred,



 Plaintiffs do not contest the "originality" point on22appeal.  See p. __, supra. 53- 53 -

Graham "did not touch on the duration of [patent] protection,"but rather "addressed the core question of [patent]ability, i.e.,the 'creative spark' a work must have to be eligible for [patent]protection at all."  537 U.S. at 211; see also Luck's Music, 407F.3d at 1266 (rejecting plaintiffs' reliance upon Graham dictum).Works restored under the URAA undoubtedly meet theconstitutional core conditions for copyright eligibility.  TheCopyright Clause prevents legislators from granting theircampaign contributors a restored copyright on Hamlet, for suchprotection would be invalid ab initio; it does not forbidprotection of works restored under the URAA, which were originalat the time of their creation and whose authors would havereceived protection but for statutory formalities.   These22formalities are the creatures of Congress, which "may, of course,implement the stated purpose of the Framers by selecting thepolicy which in its judgment best effectuates the constitutionalaim."  Graham, 383 U.S. at 6.According to plaintiffs, "Graham mandated 'that thethreshold across which works pass into [the public domain] cannotbe traversed in both directions.'"  Aplt. Br. 50.  Thisquotation, however, is taken from Golan II, not from Graham, andactually reads as follows:  "However, that the public domain isindeed public does not mandate that the threshold across which
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works pass into it cannot be traversed in both directions." Aplt. App. 2325.  The latter, the district court noted, "is avery different question," and "neither the Supreme Court nor anyCircuit Court has adopted the rule that the plaintiffs suggest." Ibid.The Supreme Court's own authoritative interpretation ofGraham reinforces this view.  Eldred expressly endorsed thenineteenth-century decisions upholding the restoration ofpatents.  See 537 U.S. at 202 (citing Evans v. Jordan, 8 F. Cas.at 874; Blanchard, 3 F. Cas. at 650; and Evans v. Robinson, 8 F.Cas. at 888).  The very same arguments made here by plaintiffswere raised in dissent by Justice Stevens, who believed thatGraham "flatly contradicts" this substantial body of earlierprecedent.  537 U.S. at 237 (Stevens, J., dissenting).  Accordingto the Court's opinion, however,[n]othing but wishful thinking underpins thatassertion.  The controversy in Graham involved nopatent extension.  Graham addressed an invention's veryeligibility for patent protection, and spent no wordson Congress' power to enlarge a patent's duration.Id. at 202 n.7 (emphasis added).  Plaintiffs' reading of Grahamthus was considered and rejected in Eldred by the majority of theCourt, which provides the authoritative gloss on its own rulings. As Luck's Music, supra, held, it should not be adopted here.
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2.  The Constitution Provides More Lenient    Standards for the Awarding of Copyrights    than for the Awarding of Patents.Even if the Supreme Court's own interpretation of Grahamwere somehow suspect, there would be no basis for extendinglimits on the patent power to the copyright realm, where historyand case law weigh still more strongly against plaintiffs'position.  In distinguishing patent from copyright cases, see 537U.S. at 215-17, Eldred stressed that the Constitution providesmore lenient standards for exercises of the copyright power,because "[a] copyright gives the holder no monopoly on anyknowledge," for the reader "may make full use of any fact or ideashe acquires from her reading"; a patent, "on the other hand,does prevent full use by others of the inventor's knowledge." Id. at 216-17.  And the First Congress itself distinguishedbetween patent and copyright on the precise issue of retroactiveprotection in the patent and copyright acts of 1790, the formeroffering protection only to works not yet known, the latterprotecting books printed and not yet printed.Thus, measures that generically fall within the patent powerordinarily are within the copyright power as well -- but becausethe copyright power is more extensive, a prohibition on restoringpatents would not necessarily extend to copyrights.  Graham, infact, specifically limited its discussion to the patent context,omitting discussion of the copyright power "as not relevant



 The Copyright Clause is merely one of Congress's23enumerated powers, and the URAA can be also be justified as anexercise of the treaty power or the power to regulate foreigncommerce.  The district court, however, did not reach thesearguments.  Accordingly, assuming arguendo that the Court rejectsthe Copyright Clause as a basis for the statute -- contrary toLuck's Music -- the case should be remanded to the district courtfor initial consideration of these alternative grounds.56- 56 -

here."  383 U.S. at 6 n.1.  Accordingly for the reasons set forthin section II. B, supra, Section 514 of the URAA should be upheldas a valid exercise of the copyright power, even assumingarguendo that a comparable patent statute might be invalid.23III.  PLAINTIFFS' CLAIM THAT THE CTEA VIOLATES THE "LIMITED TIMES" REQUIREMENT IS FORECLOSED BY THE SUPREME COURT'S HOLDING IN ELDRED.Plaintiffs contend that the copyright terms established bythe CTEA, which apply to domestic works as well as restoredworks, are too long to be consistent with the "limited Times"requirement of the Copyright Clause.  Aplt. Br. 22.  This claimwas dismissed by the district court as squarely controlled by thecontrary holding in Eldred.  Golan I, Aplt. App. 319-20.Plaintiffs concede that the Supreme Court in Eldredconsidered and rejected their argument, raised in dissent byJustice Breyer, but contend that it was not advanced by theEldred petitioners.  Aplt. Br. 55.  In essence, plaintiffs askthis Court to overrule the Supreme Court because the question wasinadequately briefed.This request directly contravenes the Supreme Court's owninstructions.  "[T]he mere fact that an issue was not argued or
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briefed does not undermine the precedential force of a consideredholding."  Monell v. Department of Soc. Servs., 436 U.S. 658, 709n.6 (1978).  Indeed, Marbury v. Madison, 5 U.S. (1 Cranch) 137(1803), "is a case in point," for neither party in that caseinvoked the doctrine of judicial review.  Monell, 436 U.S. at 709n.6. The constitutional validity of the CTEA's term was aconsidered holding of Eldred, which stated that the "CTEA'sbaseline term of life plus 70 years, petitioners concede,qualifies as a 'limited Tim[e]' as applied to future copyrights." Eldred, 537 U.S. at 199.  The Court treated the issue as aconcession, not as a doubtful proposition assumed arguendo. Justice Breyer, writing only for himself in dissent, "ma[de] nosuch concession," id. at 199 n.4, but instead characterized theCTEA's term as "virtually perpetual," id. at 243, alleging thaton an economic analysis the extended terms were worth more than99% of the value of a perpetual copyright.  Id. at 255-256.However, as plaintiffs tersely concede in their brief,"[t]he Court rejected Justice Breyer's argument."  Aplt. Br. 55. It considered his economic approach to enjoy "precious littlesupport from precedent," Eldred, 537 U.S. at 199 n.4, andconsidered it "doubtful" whether "those architects of our Nation,in framing the 'limited Times' prescription, thought in terms ofthe calculator rather than the calendar."  Id. at 209 n.16.  The
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Court also pointed out that if Justice Breyer's "calculationswere a basis for holding the CTEA unconstitutional, then the 1976[Copyright] Act would surely fall as well," and even the 1909 and1831 Acts "might be suspect."  Ibid.  Those acts, however, "didnot create perpetual copyrights, and neither does the CTEA." Ibid.In upholding the copyright term at issue in Eldred, theSupreme Court defined the word "limited" as "confine[d] withincertain bounds, restrain[ed], or circumscribe[d]."  Id. at 199(internal quotations omitted).  It did not decide whatsubstantive limits might restrict the length of such a term, orwhether those limits would be marked by principles such as therule against perpetuities.  Id. at 210 n.17 ("Whether suchreferents mark the outer boundary of 'limited Times' is notbefore us today.").  The Court did, however, conclude that theCTEA's copyright term "qualifies as a 'limited Tim[e].'"  Id. at199; see also id. at 209 ("[A] regime of perpetual copyrights'clearly is not the situation before us.'") (citation omitted). That should be the end of the matter.This holding cannot be regarded as mere dicta, for it wasnecessary to the resolution of the case.  Plaintiffs, however,would have this Court disregard Eldred's binding holding, becausein their view the Supreme Court's conclusions represented an"uninformed attitude," Aplt. Br. 57, and "could have been based
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upon nothing more than an intuition," Aplt. Br. 55.  Plaintiffs' invitation should be declined.  They may wish to present thisargument in the appropriate forum -- the Supreme Court -- in apetition for writ of certiorari, and they should be afforded theopportunity to do so; but in the meantime, Eldred must beaccorded the respect due to precedent, and the district court'sjudgment affirmed.  See Tenet v. Doe, 125 S. Ct. 1230, 1237(2005) ("[I]f the 'precedent of this Court has direct applicationin a case . . . the Court of Appeals should follow the case whichdirectly controls, leaving to this Court the prerogative ofoverruling its own decisions.'") (citation omitted).Furthermore, even if the Eldred Court's considered languagewere dicta, "'this [C]ourt considers itself bound by SupremeCourt dicta almost as firmly as by the Court's outright holdings,particularly when the dicta is recent and not enfeebled by laterstatements.'"  United States v. Nelson, 383 F.3d 1227, 1232 (10thCir. 2004) (citation omitted).  Eldred is only two years old, andhas not been limited by the Court in any fashion.Finally, plaintiffs claim to possess "evidence from theframing" relevant to their constitutional argument, Aplt. Br. 55,and demand the opportunity to make a "factual showing" before thedistrict court.  Aplt. Br. 57.  They mistakenly describe thequestion of "how long . . . a term [must] be before it isconsidered effectively no longer limited" as "a factual one," and
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claim a presumption (as against a motion to dismiss) in favor ofall well-pleaded facts.  Aplt. Br. 56; see also id. at 22. Plaintiffs once again misconceive the use of constitutionalhistory.  Constitutional questions are preeminently questions oflaw (even if courts often consult historical facts to assist inresolving them), and construction of the law is a legal task. See, e.g., Oklahoma ex rel. Dept. of Human Servs., 741 F.2d at291.  Treating plaintiffs' legal assertions as allegations offact, entitled to presumptive effect, would render Rule 12(b)(6)useless, inasmuch as any plaintiff could "allege" as a "factualmatter" that the Constitution entitles him or her to relief.  Thedistrict court thus properly applied the settled law in rejectingplaintiffs' challenge to the CTEA.
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CONCLUSIONFor the foregoing reasons, the judgment of the districtcourt should be affirmed. Respectfully submitted,24PETER D. KEISLER                              Assistant Attorney GeneralWILLIAM J. LEONE  United States AttorneyWILLIAM KANTER  (202) 514-4575JOHN S. KOPPEL /s/  (202) 514-2495        Attorneys, Appellate Staff     Civil Division, Room 7264     Department of Justice     950 Pennsylvania Ave., N.W.   Washington, D.C. 20530-0001   john.koppel@usdoj.govSEPTEMBER 2005



STATEMENT REGARDING ORAL ARGUMENTAlthough the district court's judgment is manifestlycorrect, oral argument nonetheless may aid the Court in itsdeliberations and is further warranted by the importance of thesubject matter.
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