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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

KEVIN POULSEN, No. C 06-1743 Sl
Plaintiff, ORDER GRANTING IN PART
V. PLAINTIFF’S MOTION FOR

ATTORNEYS’ FEES
UNITED STATES CUSTOMS AND BORDER
PROTECTION,

Defendant.

Plaintiff has filed a motion for attornegCieesandcosts,which is scheduledor a heaing on
Januaryl9, 2007. Pursuant to Civil Local Rule 7-1(b), the Court determines that the matter is
appropriate for resolutionwithoutoralargumentandVACATES thehearing. For the reasons set forth
below,the Courtfinds thatplaintiff is entitledto recovereasonabléeesandcosts althoughnotin the

full amount requested.

BACKGROUND

Thefactualbackgrounaf plaintiffOsreedom of Information Act (FOIAQ request is set forth
in the CourtOSeptembel6, 2006 Order. In that order,the Court held that defendantGsearchfor
responsivedocumentswas reasonble, and that certain documentshad been propely withheld.
However,the Court also held, after an in camera review of the documentsat issue,that various
exemptionsnvokedby defendantdid notapply,andordeeddefendanto produceunredactedhaterids
to plaintiff.

Defendanproducedunredactednateriasin response to the CourtOsrder. Plaintiff published
an article online basedn parton the informationcontainedn the produceddocumats. SeeKevin
PoulsenThe Virus That Ate DHS at http://www.wired.com/news/technol ogy/0,72051-0.html (Nov. 2,

2006). Paintiff has now filed a motion for reasonable atorneysOfees and costs
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DISCUSSION
1. Eligibility for fees

TheFOIA permitsthe Courtto Oassesayainstthe United States reasonableattorneyfeesand
otherlitigation costsreasonablyncurredin anycase under this sectionin which the complainantas
substantidly prevailed.(6 U.S.C.a 552(4)(E). Defendantontendghatplaintiff did not substantially
prevail becausethe Courtheldthatdefendant@garchwasreasonablegefendan©voluntaril@produced
some documents to plaintiff after the inception of this lawsuit but before summary judgment, and
becausetheCourtonly compelledurthe productiorof approximately8%of thedocuments(basedipon
pagesrderedoroduced).Plaintiff respondshathesubstantiallyprevaled becauséeobtainedacourt
order compelling the release of significant documents relevant to his FOIA request.

As an initial matterthe partiesdisputewhetherthe definition of Oprevailing pa@yarticulate
in Buckhannon Board & Care Home, Inc. v. West Virginia DepOof Health & HumanResources532
U.S.598(2001),appliesto feerequestainderFOIA. In Buckhannonthe Supreme Courtrejectedthe
Qratalyst theoryGs abasisfor finding that aplaintiff was the prevailing party in alawstit under the Fair
HousingAmendmentg\ct andthe Americanswith DisabilitiesAct. 1d. at604-05. Insteadthe Court
held thatin orderfor a partyto recover fees as a Qiting partyD undethosestatutestheremustbe
a Ojudicially sationed change in the legalasonship of the parties.@. at 605.

Here assuming arguenddhat Buckhannomppliestotheinstantfeemotion,theCourtconcludes
thatplaintiff is the prevailingparty in this litigation. The CourtOsummaryjudgment ordercompelled
the production of documents withheld by defendant, and thus that order congtituted a Qudicially
sanctioneahangen thelegal relationship of the parties.Qd. Defendanimakesmuchof thefactthat
it providedsomedocumentso plaintiff prior to the Court@ summary judgment order. However, those
documents were heavily redactedand defendantvasrequired to produce additional information in
response to the CourtOs order. Thus, the faddfatdanproducedsomedocumentsibsent court
order does not diminish the fact that plaintiff prevailedbitaining the September 26, 2006 order.

TheCourt asorejectsdefendant@mrrowfocuson thequantityof pagesorderedoroduced.OA
courtmustasses$oth the subsance and quality of the informationreeased.QUnion of Concerned

Scientistsv. U.S. Nuclear Regulatory ComOr824F.2d1219,1226(D.C. Cir. 1987). While defendant
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maybecorrectthattheCourtonlycompelledoroductionof asmallpercentagef thetotalpagesatissue,
those pagesontainedmportantinformationabouthenatureandbreadthof thecomputerfailures. The
Courtordereddefendanto producenformaion from the executivesummariesaswell asinformation
from spreadsheet reports summarizing al of the calls to the help desk and the resolution of each call;

this information revealedthe scopeandlocationof the virus, as well asdefendantOesponséo the
problems. In contrastthemajorityof pageghatwerenotorderel released were contained in database
recordghatcontainedamixtureof Olow2" administrativetrivial informationandOhigi2" information
that could compromiseCBP@ computer systems. Defendantalso overlooksthe fact B notedin the
CourtOS$eptembel6, 2006 orderDthat plaintiff@ interest in disclosure of the voluminous database
recordswas less compelling in light of the fact thatmuch,if notall, of the non-exempinformation
containedin the recordswas also containedin documentshat the Court ordeed produced. See

September 26, 2006 Order at 12 n.5.

2. Entitlement to fees

Of the plaintiff demonstrates that he is digible for fees (i.e., proves that he has Qubstantially
prevailedOPthelistrict court may, in the exercise of its discretion, determine that the [complainant] is
entitledto anawardof attorne$ees. Owngv. UnitedStatesRS 932F.2d1309,1313(9th Cir. 1991)
(quoting Church of Scientology v. Unit8gites Postal Serv., 700F.2d486,492(9th Cir. 1983)). On
exercisingits discretion on the question of entitlement to fees, the district court must considerfour
criteria:(1) thepublicbenefittromdisclosure(2) anycommerciabenefitto theplaintiff resultingfrom
disclosure,(3) the nature of the plaintiffOsinterestin the disclosedrecords,and (4) whetherthe
governmentOs withholding of the resohad a reasonable basis in lawddg 932 F.2d at 1313.

Defendantasserts that even if plaintiff is the prevailing party, plaintiff is not entitledto fees
because the positionof the governmenivassubstatially justified. Defendanicontendghatit hada
reasonabl e basisfor withholding the requested records because their releasavould compromiseCBPO$
ability to thwart attackson its computer systems,nvadethe privacy of CBP employeesand the
documentsrelatedsolely to the internal personnel rules and practices of CBP. For the reasons stated in

theSeptembeR6, 2006 order, the Court disagrees. Whilethe Court found that defendant had properly
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withheldcertaininformation theCourtalsoheldthatdefendant improperly invokedthelaw enforcement
exemptionasa basisfor withholding numerousdocuments. The Court further hdd that defendant
broadly withheld descriptive information regardingthe scopeof the computerfailure, without ever
explaininghow thedisclosureof suchinformationwould renderthe CBP systemvulnerableto attack.
Finally, the Courtnotedthatin manyinstancesgeendantOgdactiorof materialwasinconsistenand

seemingly without any reasone basis. As such,the Cout finds tha defendantQsositionwas not

substantially justified.

Defendant also asserts tipdeiintiff has failed to prove any public benefit from the documents
he obtained. However,plaintiff is a journalistwho haswritten seveal articles aboutthe computer
failure,includinganarticle published after defendant@ compelled production of documents. As courts
have noted, Oacourt would ordinarily awad fees, for example,where a newsmanwas seeking
information to beusedin a publicationor a public interest group was seekinfprmation to further &
projectbenefittingthe generalpublic.O Fenster v. Brown, 617 F.2d 740,742 n.4 (D.C. Cir. 1979)
(quotinglegislativehistoryof FOIA amendmentsf 1974). Thus,theCourtfindsthatthisfactorweighs
in favor of afeeawad. For the samereasonsthe otherfactorslistedin LongBwhetherthereis any
commerciabenefit to plaintiff and plaintiff@interest in the information disclosed Dalso support afee
award.Sedd. (statingthatOnewanterestshouldnotbeconsideredommercialnterests,@ndOacourt
would generally award fees if the complainant@ interest in the information sought was scholarly or

journalistic or public-interest orientedO).

3. Amount of fee award

Plaintiff seeksatotal feeand cost award of $82,068.89, which includestime spent litigating this
fee motion. Defendantdoesnot challenge the reasonableness of the rates sought, and instead only
generally contendghatplaintiff spentoo muchtime onthefollowing tasks:(1) draftingthecomplaint;
(2) internalmeetings(3) preparinghesummaryjudgment motionandreply; (4) themootcourtfor the
summaryjudgment hearing; and (5) law students spent 191 hourson Oundefinedasks.ODefendant
asserts that an amountbetween$5,000to $10,000would be an appopriate measurewith a 50%

deductionin light of the Qpatry amounts of documents ultimately ordered produced,@or a total of

4




United States District Court

© 00 N O O b~ w N P

a
N S
w N kP O

n

or

For the Northern District of Calif
N N N N N N N N = = = = = =
~ ()] (6)] N w N = o O 0] ~ ()] (6)] N

N
(o)

Case 3:06-cv-01743-SI  Document 56  Filed 01/17/2007 Page 5 of 6

betweer$2,500and$5,000. Defendantioesnotexplainhowit reacheshis proposecamount. Forthe
reasonstatedsupra, theCourtrejectsdefendant@sgumentthatthefeeawardshouldoereduce based
on the small percentage of pages ordered released. Furthermore, while the Court finds that some
deductionsare warrantedthe Court also finds that defendantOshallengeto the reasonablenesst
plaintiffOdee recuest is conclusory and that defendant did not meet its (burden of providing specific
evidenceto challengethe accuecy andreasonablenessf the hourschargd.OMcGrathv. Countyof
Nevada 67 F.3d 248, 255 (9th Cir. 1995); see also Blum v. Stenseb5 U.S. 886, 892 n. 5 (1984).

In determiningareasonablattorneydee, the Courtcalculatesa Olodestary multiplying the
number of hours it finds the prevailing party reasonably expended on the litigation by a reasonable
hourly rate.See Hensley v. Eckerhart, 461U.S.424,433(1983). The Courtshouldexcludehoursthat
werenot Oreasonablgxpended.@l. at 434. The Courthasreviewed plaintiffOsbilling records,and
concludeghat certan deductions are necessaryn orderto arrive at a reasonabldee. As a general
matter, the Court rejects defendant@ assertion that plaintiff@ counsd spent too much time on the
summaryjudgmentoriefing, asthis was the pivotal stage of thelitigation. The Court agrees, however,
thatplaintiffOgounseshouldnotrecoveall of thetime spenbnpreparatiorior theoralargument/moot
court. The Court finds that 8 hours of preparation time (for attorney Gelman) is reasonableand
accordingly deductghebalance.Similarly, the Courtfinds thatthetime spenton certain tasks suchas
a 3 hour Ocall to Adams re: Refllys excessive and should be reduced.

TheCourt alsofindsthat some time entriesaretoogenerato provideany meaningfuindication
of how the time was spent,andthus those time entriesshall be deductedaswell. SeeTrusteesof
Directors Guild of America-Producer Pension Benefit Plansv. Tise, 234F.3d415,427-428(9th Cir.
2000). Forexamplepnetimeentryfor 1.0hours states GCall to Gelman.G5elmarDecl.Ex. A (5/18/06
timeentryfor Adams).Othertime entries for 8.0hourseach simplystateOresearch J0. (3/14/06and
3/16/06entries). The Courtfinds theseandsimilar time entriesdo not allow for meaningfulreview
becausethey do not identify the Qyeneral subject matterOof the time expendituresld. (citing Hensley
461 U.S. at 437 n.12).

With these principles in mind, the Court makes the following deductions:

¥ 4/25/06 2 Meet with Gelman anAdams re Case Schedule (reduced to
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(Granick)

Review of papers in preparation for moot countafck)
Moot court of Gelman for hearing (&rick)

Moot court of Gelman for hearing (&rick)

Meet with Adams (Gelman)

Meet with Adams and Granick re: Case Schedule (reduced to 1)
(Gelman)

Call to Adams re: Reply (deiced to 1) (Gelman)
Call to Adams re: Oral Argument (Gelman)
Preparation; Moot Oral Arg. (Gelman)
Preparation Oral Arg (Gelman)
Preparation/Moot Oral Arg (Gelman)
Preparation Oral Arg (Gelman)

Moot Court Prep (Olson)

Moot Court Prep (Olson)

Research (Adams)

Research (Adams)

Meetwith GelmanandGranickre: Case Scheduldreducedo 1)
(Adams)

Cal to Gelman re: Oral Argumen; Review Documents,
Strategize for Oral Argument (Adams)

Call to Gelman (Adams)

Thesedeductionsgotal$15,187.50 Accordingly, theCourtGRANTSplaintiffOsnotionfor fees

andcostsin the amountof $66,861.39which represent$82,068.89n total feesandcostsrequeted

minus $15,187.50.

IT IS SO ORDERED.

Dated: January 17, 2007

untn. M-

SUSAN ILLSTON
United States District Judge




