





D. A Prior Restraint is Particularly Inappropriate at the
Preliminary Injunction Stage.

This court has ruled that “a preliminary Ainjunction is an extraordinary
remedy which should not be granted as a routine matter.” .}SG Trading
Corp. v. Tray-Wrap, Inc., 917 F.2d 75, 80 (2d Cir. 1990). It is even more
extraordinary when it entails a ban on non-piratical speech, a constitutionally
protected activity. If there are any circumstances when such an injunction is
appropriate, it would certainly not be at a preliminary stage of a litigation,
before all procedural safeguards, such as exhaustive fact-finding, cross-
examination, and perhaps even a full jury trial are held. Absent such
procedural safeguards, the danger exists that a prior restraint is entered
before a final determination that the material is, in fact, obscene or
infringing.

This has been made clear in obscenity law, but is equally applicable to
copyright law. For example, in Vance, supra, the Court struck down a Texas
statuté which authorized prior restraints of indefinite duration on the
exhibition of motion pictures that were not finally adjudicated to be obscene.
The'Court reasoned that “such prior restraints would be more onerous and
more objectionable than the threat of criminal sanctions after a film has been

exhibited, since nonobscenity would be a defense to any criminal
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prosecution.” 445 U.S. at 316. Likewise, in Blount v. Rizzi, 400 U.S. 410,‘

416 (1970), the Court stated,;

The First Amendment requires that procedures be

incorporated that ‘ensure against the curtailment of

constitutionally protected expression, which is often separated

from obscenity only by a dim and uncertain line. Our

insistence that regulations of obscenity scrupulously embody

the most rigorous procedural safeguards is but a special

instance of the large principles that the freedom of expression

must be ringed about with adequate bulwarks.’

As the Volokh article states, when an injunction is entered prior to a
final judicial determination, it is almost always treated as an unconstitutional
prior restraint. “This is so even when the injunction is entered for the
seemingly laudable purpose of preserving the status quo pending the final
determination of whether the speech is protected.” Volokh, supra, at 170. In
copyright cases, just as in obscenity cases, preliminary injunctions “no
matter what sort of speech is being enjoined, rest not on ‘[a court’s] final
determination that the [speech is] unprotected’ but on a mere finding of a
likelihood that the speech is unprotected.” Id. at 173. (emphasis in original)
In any case, including copyright, that is not enough to pass constitutional
muster.

Here a book was banned on the basis of a two-hour hearing with no

witnesses. There was no discovery, and the plaintiff Mr. Salinger did not
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enter an affidavit even opining on how he claimed to have been injured, and
certainly was not subject to cross-examination. This certainly seems like an
inadequate record on which to ban distribution of a book.

vThis Court has long recognized the dangers of prior restraint in the
context of the banning of a book. In Rosemont Enterprisés, Inc. v. Random
House, Inc., 366 F.2d 303 (1966), this Court reversed and vacated an
injunction on a book about Howard Hughes which largely derived from a
 series of articles in Look Magazine. This court favorably cited a then-recent
New York state court opinion which stated: “a preliminary injunction is a
drastic remedy, and the Court’s reluctant to so intervene and condemn in this
matter and at this stage of the action is heightened by the realization that we
are here dealing with a book and not with an ordinary subject of commerce.”
Id. at 311. The Second Circuit then went on to support and cite another state
court opinion dealing with an attempt to enjoin the forthcoming biography of
Ernest Hemingway by, in words just as apt here, observing the danger to the
Constitution in banning a book at a preliminary stage:

A preliminary injunétion is always a drastic remedy and the one

seeking to invoke such stringent relief is obliged to establish a

clear and compelling legal right thereto based upon undisputed

facts. The normal reluctance to impose a summary restraint in

advance of a full and complete trial is particularly acute in a case

such as this which deals with the publication of a book. Before
the court will intrude into an area fraught with sensitivity in its
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possible impingement upon fundamental democratic and

intellectual institutions, it will require a showing by the movant

of a right, both legal and factual, in most unequivocal terms.
Rosemont Enterprises, 366 F.2d at 311.

For these reasons, prior restraint at the preliminary injunction stage - -
without a full and final determination based on testimony of witnesses and

cross-examination - - is a far too early stage at which to enter such a stark

and constitutionally dangerous remedy.

E.  Irreparable Injury Should Not be Assumed from the Fact of
Infringement.

In eBay Inc. v. MercExhange, 547 U.S. 388, 392-93 (2006), the
Supreme Court stated that “this Court has consistently rejected invitations to
replace traditional equitable considerations with a rule that an injunction
automatically follows a determination that a copyright has been infringed.”"!

Thus, contrary to the grounds adopted by many courts, there is no

' The District Court attempted to skirt the eBay ruling in a footnote which
noted that the case “dealt only with the presumption of irreparable harm in
the patent law context.” Salinger, 2009 U.S. Dist. LEXIS 56012, at *46, n.6.
However, the Supreme Court language specifically referred to the Copyright
Act, and so the court’s attempt to ignore it should be unavailing. See
generally Microsoft v. AGA Solutions, Inc., 589 F. Supp. 2d 195, 203
(E.D.N.Y. 2008)(Applying eBay ruling in the context of a copyright dispute
and denying injunction). _
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presumption of irreparable harm in copyright infringement actions. As the
eBay court explained, “the Copyright Act provides that court ‘inay’ grant
injunctive relief ‘on such terms as it may deem reasonable to prevent or
restrain infringement of a copyright’ Id. Thus, far frbm presumptively
‘granting preliminary injunctive relief to a putative infringement victim,
courts must carefully determine whether the purposes of the copyright law
would be significantly enhanced by an injunction such that it somehow
would overcome the usual constitutional presumption against prior
restraints.

Furthermore, beyond the general Supreme Court rule announced
above, the Court “has made clear that there is no presumption of irreparable
injury when the alleged infringer has a bona fide fair-use defense.” SunTrust
Bank, 268 F. 3d at 1276. As the Supreme Court noted in Campbell, “the
goals of copyright law, ‘to stimulate the creation and publication of edifying
matter,” are not always best served by automatically granting injunctive
relief when parodists are found to have gone beyond the bounds of fair use.”
Campbell, 510 U.S. at 578, n.10. (citation omitted)

Summarizing the situation, Judge Leval noted that “one of the most
unfortunate tendencies in the law sun_‘ounding fair use is the notion that

rejection of a fair use defense necessarily implicates the grant of an
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injunction. Many commentators have disparaged the overly automatic
tendency of courts to grant injunctive relief.” Leval, supra, at 1130-31.
Noting that the copyright statute expresses “no preference for injunctive
relief,” Judge Leval observes that “legal rhetoric has dulled thought on the
injunction remedy” and severely questions the “venerable maxim that
irreparable injury is ‘presumed’ in a case of copyright infringement.”'
- Especially in a case of arguable fair use, Judge Leval concludes that “when a
court rejects a fair defense, it should deal with the issue of the appropriate
- remedy on its merits. The court should grant or deny the injunction for
reasons, and not simply as a mechanical reflex to a finding of infringement.”
Leval at 1133. (emphasis in original)

Certainly thevpurposes behind the copyright law would not lead to a
finding of irreparable injury or injunctive relief here. There are no reasons
justifying a prior restraint. The writing of The Catcher in the Rye would
hardly had been deterred if 60 years ago the author might have imagined that
60 years hence another work using his character might be written - - and

there is certainly nothing in the record which even hints at such a bizarre

conclusion. Indeed, the record is barren of any specific harm, let alone

12 «“In copyright preliminary injunction cases, courts often say that denying
the injunction would cause ‘irreparable harm,” but this is a legal fiction, not
a judgment about economic reality.” Volokh, supra, at 205.
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monetary harm, to the plaintiff at all. Under such circumstances, neither the
law nor the facts justify the finding of an irreparable injury, and particularly
- with the Supreme Court’s recent ruling on the subject, the assumption - - and

implementation - - of a prior restraint was in error.

F.  If Liability is Found, Money Damages Would be Sufficient

Since, as we have demonstrated, supra part E, the law no longer
presumes irreparable injury, and since in this case’s record there is no
evidence whatsoever of irreparable injury, it seems clear that if the fair use
defense is rejected and liability is found, money damages would be a very
reasonable alternative. In all sort of cases from libel to wrongful death, our
system of jurisprudence uses monetary remedies as a proxy for the harm
actually suffered. This is a fundamental basis of our law even where the
actual damages, whether they be reputational or pain and suffering, are
difficult to quantify. There is no reason why this should not be the case in
copyright cases as well, particularly when the alternative is the harsh remedy
of prior restraint, which, as we have seen, is at total odds with the First
Amendment.

Indeed, money damages may be more appropriate in copyright cases

than in other areas. Copyright law is “primarily intended to provide a
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financial incentive that encourages people to contribute to the marketplace

of ideas.” Volokh, supra, at 205. Indeed, damage to such property interest

is not truly irreparable - - an injured party can be made whole by a monetary

- award. In any event, suéh interests will rarely outweigh the harms caused by
the curtailment of speech.

Absent a presumption of irreparable injury, the record in this case is
wholly inadequate to support the issuance of an injunction banning speech.
The record contains no evidence of actual or imminent, let alone,
irreparable, injury. Amici in this brief have taken no position as to the
ultimate validity of the fair use defense or, in fact, the ultimate question of
liability. Rather, Amici submit that a preliminary injunction banning
transformative speech 1is inappropriate and unconstitutional at this
preliminary stage. Moreover, we submit that even a permanent injunction

-would seem to be inappropriate where, if liability is found, monetary
damages can compensate plaintiff for his purported losses. As the Supreme
Court has stated, the “goals of copyright law are ‘not always best served by
automatically granting injunctive relief.” Tasini, supra, 533 U.S. at 505,
quoting Campbell, supra, 510 U.S. at 578, n.10.

Monetary damages are obvious alternatives to injunctive relief. As

the Eleventh Circuit concluded in the very similar The Wind Done Gone
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case, “to the extent SunTrust suffers injury from TWDG’s putative
infringement of its copyright in GWTW, such harm can adequately be
remedied through an award of monetary damages.” SunTrust Bank, 268 F.
~ 3d at 1277. Likewise, as that court concluded in Greenburg v. National
Geographic Society, 244 F. 3d 1267, 1276 (11th Cir. 2001), “[i]n assessing
the appropriateness of any injunctive relief, we urge the court to consider
alternatives, such as mandatory license fees, in lieu of forecldsing the
- public’s computer-aided access to this educational and entertaining work.”
Here, if liability is found, rather than ban publication depriving the

public of a new prospective on Mr. Salinger’s iconic work and “access to
this educational and entertaining” book, money damages would appear to be
an appropriate remedy, no harder to quantify than in a plethora of other
cases. If infringement is found, defendant could be forced to disgorge some
or all of his profits; if plaintiff can prove monetary losses for sequels he may
have written (notwithstanding he has not done so in 60 years) or for
licensing opportunities the new publication has prejudiced, evidence can be
entered with respect to those business losses; and if, as the record suggests,
there are no monetary businéss losses at all, damages still could be assessed
for the harm to plaintiff in having his character Holden Caulfield appear in

public light again.
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As Volokh reasons, in libel cases, where reputation can never be
adequately remedied or perfectly repaired, injunctions are not tolerated, and
monetary damages suffice. This is all the more why in copyright cases
monetary compensation is appropriate -- since “damages can generally
réward authors relatively adequately and are often not terribly hard to
estimate.” Volokh, supra, at 192. It is a basic tenet of our jurisprudence that
“free speech requires us to suffer considerable indignities, for instance from
statements of opinions that are injurious to our reputation, or from accurate
statements of fact that are nonetheless unfair or emotionally distressing.”
Volokh, supra, at 207. For many of these harms the law renders no remedy;
even if there is one, it is in the proxy of money damages, not in barring
future speech.

Here the record does not reflect any harm to future Salinger works,
but rather an infringement on his “moral right” to control his character and
work. But that too is no justification for the most constitutionally unfavored
remedy, blocking speech. As Volokh concludes, “[w]e don’t believe that the
interest in protecting owners’ supposed moral rights to control their works is
weighty enough to justify preliminary injunctions.” Id at 207; See also
Campbell, 510 U.S. at 569 (allowing 2 Live Crew's parody of Roy Orbison's

song “Oh Pretty Woman”, despite Orbison’s “moral” objections). Again

#:47177v1 30



comparing copyright infringements with the much greater harm in spreading
libelous falsehoods, Volokh concludes, “[W]e don’t see why authorial
dignity is so important that it’s entitled to special protection where other

dignity interests are not.” Volokh, supra, at 208.

CONCLUSION

Despite the dangers inherent in prior restraints, First Amendment
concerns did not factor into the district court’s analysis. Instead, the district
court completely subordinated free speech interests and simply presumed the
new publication would cause plaintiff irreparable harm. As we have
demonstrated, the First Amendment requires more - - especially in the
context of prior restraint. This is particularly true when the complained-of
use is far closer to being transformative than to being mere copying; where
the injunction is being issued at a preliminary ‘stage of the proceedings;
where the harm is not truly irreparable; and where monetary damages are a
viable alternative.  Clearly, when a pecuniary remedy is statutorily
established, there is no legitimate reason to devalue First Amendment
protections. As a nation, we have staked our all on the proposition that

certain rights, notably that of free expression, must override other interests,
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including even national security and fair trial rights -- and, so, certainly
authorial dignity -- in all but the most extreme cases.

The preliminary injunction in this case should not be tolerated. If the
book contained obscene pictures, a prior restraint could not issue. If the
book contained libelous statements, a prior restraint could not issue. If the
book revealed a national security secret short of surely causing direct and
-~ immediate danger to our nation or its people, a prior restraint could not
~issue. If the book might jeopardize the fair trial right of a criminal
defendant, a prior restraint could not issue. If the book invaded another’s
privacy, a prior restraint could not issue. No prior restraint should have

issued here.
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