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. A BoLD ASPIRATION FOR THE FIRST AMENDMENT

OWNERSHIP OF ELECTRONIC MEDIA AND THE FREEDOM OF SPEECH

The Current Debate Over Media Ownership Limits

This book presents a critical view of the current state of commercial
mass media in America. It examines the media through the lens of the
public policy debates about limits on the number and type of media outlets
that a single firm can own. The focal point is the Federal Communications
Commission’s (FCC) policy that prevents a television station from owning
or being owned by a newspaper in the city in which it holds its broadcast
license. Additionally, this book devotes some attention to policies that
prohibit television station owners from holding licenses to more than
one TV station in a city and limit the number of TV stations they can
directly own across the nation.

Some of these policies have been adopted pursuant to explicit
Congressional mandates; others have been implemented under the FCC’s
broad responsibility to promote the public interest. All of these policies
rest on the premise that because the ability to broadcast over the airwaves
In an area is limited by interference, most citizens will not have direct
access to electronic, broadcast voices. Broadcast frequencies - the limited
resource —have been allocated by licenses. Broadcast licenses are severely
limited compared to the number of people who would like to be
broadcasters. Because electronic voices are so scarce and powerful, the
licenses have been subject to limits and obligations. The purpose of
ownership limits is to promote diversity and localism in the broadcast
media. Other public policies that have been imposed on licenses include
obligations to air certain types of programs, like children’s or public affairs
programming, and obligations to set aside time or capacity for community
programs or political debate.

The ownership limits have recently received considerable attention
because the FCC reviewed all of its rules limiting media ownership! in
the context of what the Chairman of the FCC, Michael Powell, calls a
“Copernican Revolution” for media.? The Chairman’s colorful
comparison is not much of an overstatement. The mass media are the
primary means through which citizens gather news and information.
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TV, in particular, is the primary vehicle for political advertising. At the
same time, digital media are at the center of the information economy
and the emerging multimedia environment in which consumers and
citizens will not only listen and watch, but must also be able to express
their opinions and views. The stakes for citizens, consumers and the
nation are huge — no less than the viability of democratic discourse in the
digital information age.

Some of the limitations on ownership were reviewed because the
Appeals Court for the District of Columbia had overturned prior rules.?
This applies to the limit on the number of TV stations a network can own
directly nationwide and the number of stations an individual entity can
hold a license for in a single market. Other rules were re-examined
because of a provision in the Telecommunications Act of 1996 that requires
a biennial review of all FCC regulations.* This applies to rules affecting
broadcaster ownership of newspapers and radio licenses.

Chairman Powell seized on these as an opportunity to eliminate
the rules.> The “Copernican Revolution” in regulation that he meant to
advance reflects his belief that a technological revolution has already
transformed the American mass media marketplace. For example, The
Washington Post offered the following observation on things to come under
the headline Narrowing the Lines of Communications?

It is only a matter of time before nearly all barriers to cross-ownership
in the media industry are lifted ... In major metropolitan areas it may
be possible, even common, for one giant corporation to own the
dominant newspaper, the cable television monopoly, a local broadcast
station, several radio stations and even the dominant Internet access
provider.

The decisions will give added support to FCC Chairman Michael K.
Powell, who views such restrictions as anachronisms in an era of
Internet, broadband and satellite technology ... Any excess
concentration, Powell argues, can be handled by the Justice Department

in its traditional role as enforcer of the antitrust laws.®

Chairman Powvell’s views are only the latest in a long line of efforts
to redefine media policy in narrow economic terms and reduce democratic
discourse to commercial success and popularity. This book shows that
Chairman Powell’s view is wrong on both of its fundamental premises.
Itis wrong about the state of the media industry and wrong on the purpose
of the law he swore to implement.
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The Chairman’s view of the industry over which he presides is far
off the mark, based more on hope and hype than reality.” The
dissemination of news and information in America, particularly local
news and information, is still dominated by local television stations and
newspapers. Local media markets are already highly concentrated. Even
at the national level, the ownership and control of television
programming, especially news dissemination, is concentrated. A
relaxation of ownership limits can only make matters worse.

The Chairman’s desire to reduce all matters to antitrust is also off
base and reinforced by his disregard for the public interest standard of
the Communications Act. He made his dim view of the public interest
standard clear in one of his first speeches as a Commissioner when he
declared that:

The night after | was sworn in, | waited for a visit from the angel of the
public interest. | waited all night, but she did not come. And, in fact,
five months into this job, I still have had no divine awakening and no

one has issued me my public interest crystal ball.®

The chairman’s desire to transform the public interest under the
Communications Act into competition under the antitrust laws ignores
half a century of First Amendment law and jurisprudence. As discussed
at length throughout this book, the Supreme Court has adopted a broad
view of the First Amendment in the age of electronic broadcast media,
declaring the goal to be “the widest possible dissemination of information
from diverse and antagonistic sources.”®

The goal of First Amendment policy under the Communications
Act is broader than the goal of competition under the antitrust laws. In
merger review, antitrust laws seek to prevent the accumulation of market
power while merger review under the Communications Act seeks to
promote the public interest. Media mergers must pass both reviews
because Congress and the courts recognize that media and
communications industries play a special, dual role in society. They are
critical commercial activities and deeply affect civic discourse. They affect
both consumers and citizens. While economic competition is one way of
promoting the public interest, the Communications Act and the courts
identify several others. Under the Act, the needs of citizens and
democracy take precedence.

The extremely narrow view that the Commission took in its
order is captured in fundamental judgments it made about policy
and methodology.
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Nor is it particularly troubling that media properties do not
always, or even frequently, avail themselves to others who may
hold contrary opinions. Nothing requires them to do so, nor is
it necessarily healthy for public debate to pretend as though all
ideas are of equal value entitled to equal airing. The media are
not common carriers of speech...

The decision of whether to do weighting turns on whether our
focus is on the availability of outlets as a measure of potential
voices or whether it is on usage (i.e., which outlets are currently
being used by consumers for news and information). We have
chosen the availability measure, which is implemented by
counting the number of independent outlets available for a
particular medium and assuming that all outlets within a
medium have equal shares. In the context of evaluating viewpoint
diversity, this approach reflects a measure of the likelihood that
some particular viewpoint might be censored or foreclosed, i.e.,

blocked from transmission to the public.

Rather than promote the widest possible dissemination of
information from diverse and antagonistic sources, the Powell-led
Commission defines its job as merely preventing the complete
suppression of ideas. This narrow view of freedom of speech will not
support a vibrant democracy and the radical relaxation of ownership
limits to which it gives rise will result in concentration of ownership at
the local level, consolidation of media into national chains, and
conglomeration of different types of media outlets. Concentration of
media ownership reduces the diversity of local reporting and gives
dominant firms in local markets an immense amount of power to
influence critical decisions. Consolidation in national chains squeezes
out the local point of view. Conglomeration of media outlets undermines
the watchdog role that the print medium plays with respect to television
and vice versa.

By combining structural analysis of commercial media markets with
gualitative analysis of media market performance, this book demonstrates
the misguided nature of the decision to essentially eliminate the limits
on ownership. Itshows that previous decisions to relax rules led directly
to concentration, consolidation and conglomeration, which had harmful
effects on the quality of journalism and democratic discourse.
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The Expanding Debate Over Media Reform and Justice

For the average citizen, rule makings in Washington are distant
and arcane, to say the least, but there are indications that this omnibus
assault on media ownership limits may not pass with the public
indifference that greets most FCC decisions. The Democratic members
of the Commission forced a wider public vetting of the issue by holding
public hearings across the country, two of which the Chairman attended.
Hundreds of thousands of ordinary citizens took the time to voice their
opposition to relaxation of ownership limits.'

Deep concern about the impact of the commercial mass media on
American democracy long antedated the change in the rules.’? That
concern will only grow as the wave of takeovers and swaps unleashed
by the relaxation of ownership limits brings highly visible mergers to
cities and towns across America. The official endorsement of
concentration, consolidation and conglomeration embodied in the virtual
elimination of the public interest standard that has existed for over half a
century may mark the start of a vigorous movement for media reform.

Ownership limits on commercial mass media are important
constraints because people still turn to these outlets overwhelmingly as
their primary source of news and information. Thus, the dissemination
of news and information to the vast majority of citizens, the blood that
flows through the heart of American democracy, will continue to come
from the commercial mass media for the foreseeable future. The
effectiveness of ownership limits is finite. These limits can place some
constraints on the accumulation of media power by individual media
owners. They can disperse viewpoints somewhat and preserve the
institutional independence of print and TV media. There are limits to
the effectiveness of these policies because the commercial mass media
are so powerful. Therefore, ownership limits are only part of a much
broader media reform that is needed.

A much wider distribution of the right to broadcast through
unlicensed use of the airwaves is technologically possible and should be
promoted. Giving every citizen an electronic voice through unlicensed
use of the broadcast spectrum would lay the base for a truly “Copernican
Revolution.”

Public interest obligations should also be imposed on the holders
of broadcast licenses to ensure that some of the huge profits created by
these licenses are used for informative and high quality content. This



A BoLD ASPIRATION FOR THE FIRST AMENDMENT

would ensure wider distribution of this content and capitalize on the
powerful and expansive reach of the electronic media.

Community media, which provides much greater access for and is
much more responsive to average citizens, should be developed.
Noncommercial outlets and public broadcasting need the resources and
independence to provide an alternative channel of high quality, objective
content. As community and noncommercial media gain a stronger base,
they can take on a key role as a forum for democratic discourse and as a
watchdog, checking not only government and corporations, but also the
commercial mass media.

OUTLINE

The book is divided into four parts. Part | presents the legal
principles and analytic framework. The remainder of this chapter
discusses the principles of First Amendment jurisprudence. When the
Supreme Court formulated its bold aspiration for electronic speech it
explained why democracy needs a media structure that strives for “the
widest possible dissemination of information from diverse and
antagonistic sources.” Because First Amendment rights are involved,
the court is also very careful to explain why the First Amendment and
economic rights of media owners must serve the public interest. The
chapter contrasts the forthright aspiration embodied in current law to
the very narrow view taken by the Chairman of the FCC and the major
media companies. It concludes with a review of public opinion about
these issues.

Chapter Il provides a theoretical explanation of why market forces
alone will not create a forum for political discourse that meets our
democratic needs. It shows that, left unchecked, key economic supply
characteristics of mass media in the electronic age will drive the industry
toward large entities in highly concentrated markets. The economic needs
of these large national corporations will result in bland, homogenous
fare that does not meet the needs of citizens in a large, heterogeneous
nation. The chapter reviews a vast body of empirical evidence that
supports the deep concerns that over-reliance on unfettered commercial
mass media will fail to meet the needs of citizens for democratic dialogue.

Part Il presents qualitative analyses of trends in the media — hyper-
commercialism, concentration, consolidation and conglomeration in the
dominant media. These have had a significant impact on democratic

8
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discourse in the last two decades of the twentieth century. The qualitative
analysis explains why one should care about the ownership structure of
the media.

Chapter Il reviews some evidence of the qualitative impact on print
journalism of mergers across media types as well as the consolidation of
ownership of print journalism into national chains. Chapter IV reviews
the major electronic media. It begins with the criticism of the role of
television in the deterioration of political deliberation in the past several
decades. It then reviews the hope and hype surrounding the Internet
and discusses the technical, economic and social limitations on the role
of the Internet in improving democratic discourse. It concludes with an
application of the analytic framework to the coverage of the war in Iraqg.

Part 11l presents quantitative analysis of media markets. While
structural limits on ownership must rest on concerns about the qualitative
Impact of concentration, consolidation and conglomeration in the media,
structural policy must also rest on a quantitative assessment of media
markets and institutions. Ownership restrictions should be imposed only
where there is a reasonable basis to conclude that without such limits
democratic discourse will be weakened. Part 111 takes the view that market
structure analysis is a proper basis for ownership policy as long as the
analysis is rigorous and the policy rests on high First Amendment
standards.

Following the general practice in the antitrust literature, Chapter
V starts by defining the space in which news and information are
disseminated in terms of its “product” and geographic characteristics. It
introduces the formal measures of market structure derived from the
field of industrial organization and utilized by antitrust authorities. It
looks at the demand side — what consumers watch, read and listen to.
The data demonstrates that on the demand side of the market, video,
print and audio are distinct media products. They have very different
characteristics and usage patterns. It shows that there are distinct national
and local markets in which different products are supplied. Atthe same
time, with respect to the production of local news, there are strong
similarities between the print and TV markets, so that mergers between
firms producing news pose a problem on the supply-side of the market.

Chapter VI reviews the supply side of the market. It examines the
revenue and business models for broadcast, cable, newspapers, radio
and the Internet. For each industry it applies the formal concepts of market
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structure analysis to assess the level of concentration in media markets.
Applying these concepts, it finds that by routine antitrust standards
virtually all of the national and local media product markets are
concentrated and most are highly concentrated. The chapter also
examines examples of past decisions to relax limits on media ownership
to ascertain what is likely to happen should the proposed relaxation of
the current rules be implemented. Looking at the relaxation of the TV
duopoly rule in the late 1990s, the deregulation of cable in the 1980s, the
increase in the radio ownership limits in the Telecommunications Act of
1996, and the repeal of the Financial and Syndication Rules in the early
1990s, the answer is overwhelmingly clear: ‘If you let them, they will
merge.’

Part IV presents structural policies for media ownership. Chapter
VIl proposes an approach to media ownership limits based on rigorous
market structure analysis and high First Amendment standards. Itadopts
the principle that the FCC should not encourage media markets to become
concentrated or allow mergers involving TV stations in markets that are
highly concentrated. It measures market concentration in traditional
antitrust terms and offers methodologies to take account of the impact of
each type of media and the audience of every media outlets. These simple
principles would allow cross-ownership mergers in only 10 markets
where about 20 percent of the national population resides, while allowing
TV mergers to take place in about 20 markets.

Chapter VIII presents a critique of the FCC’s proposed rules. By
failing to take audience size into account and assigning far too much
Importance to radio and weekly newspapers, the FCC bases its rules on
a completely distorted picture of media markets. In the FCC analysis of
New York City, for example, the Dutchess County Community College
educational TV station has more weight than the New York Times. After
two years of evidence gathering, the FCC appears to have resorted to
politically motivated deal making®® for the sole purpose of getting the
most deregulation possible from a partisan majority. The FCC order
gives blanket approval to newspaper-TV cross ownership in about 180
markets serving 98 percent of the nation. The number of markets in which
TV-TV mergers are permitted is tripled from approximately 50 to 150.
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NoT A ToASTER WITH PICTURES OR PEANUTS AND POTATOES

Democratic Debate v. Commercial Media Markets

The narrow economic view that Chairman Powell would like to
Impose on the debate over media ownership and his utter disdain for the
public interest standard of the Communications Act'* hark back to Mark
Fowler, the first chairman of the Federal Communications Commission
In the Reagan administration, who declared that television “is just another
appliance ... a toaster with pictures.”®

The owners of media outlets and some of their champions would
like to reduce the First Amendment to the status of “a toaster with
pictures,” and there is no doubt that hyper-commercialism has come to
dominate both television and the Internet. Fortunately, neither Congress
nor the Supreme Court has accepted that outcome as the best for
democracy or as an appropriate reading of the First Amendment in the
age of electronic media.

The Federal Appeals Court for the District of Columbia, which has
sent the rules back to the Commission for further review and instructed
the FCC to provide better justification for its rules, has clearly stated that
public policies to promote a more diverse media landscape are
constitutional, even if they reduce economic efficiency. The notion that
the courts have demanded that the FCC remove or substantially relax
media ownership rules is simply wrong. The fact that the Court of
Appeals has demanded a coherent analytic framework based on empirical
facts does not necessarily indicate that a relaxation of the limits on
ownership is warranted. To the contrary, the court recognized that the
limits could be loosened or tightened.

The D.C. Appeals Court continues to accept the proposition that
“the Congress could reasonably determine that a more diversified
ownership of television stations would likely lead to the presentation of
more diverse points of view.”® [t went on to outline the logic of ownership
limits. “By limiting the number of stations each network (or other entity)
owns, the ... Rule ensures that there are more owners than there would
otherwise be.”*’

The court also accepts the trade-off between diversity and efficiency.
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An industry with a larger number of owners may well be less efficient
than a more concentrated industry. Both consumer satisfaction and
potential operating cost savings may be sacrificed as a result of the
Rule. But that is not to say the Rule is unreasonable because the
Congress may, in the regulation of broadcasting, constitutionally
pursue values other than efficiency — including in particular diversity
in programming, for which diversity of ownership is perhaps an
aspirational but surely not an irrational proxy. Simply put, it is not
unreasonable — and therefore not unconstitutional — for the Congress
to prefer having in the aggregate more voices heard.®

In Fox Television Stations, Inc. vs. FCC, the above reasoning is applied
to a rule that increases the number of voices in the nation without
increasing the number of voices in a local market. If such a rule can pass
constitutional muster, if properly justified, rules that are aimed at
increasing local voices, as are many currently under review by the FCC,
stand on even firmer ground.

In fact, the aspiration for the First Amendment is much broader
than “a toaster with pictures.” It was given its modern formulation by
Justice Black in 1945 in the seminal case, Associated Press v. United States.*®
He concluded that the First Amendment “rests on the assumption that
the widest possible dissemination of information from diverse and
antagonistic sources is essential to the welfare of the public.” For the
framers of the Constitution, diversity was a force to be tapped for the
strengthening of democracy. Cass Sunstein points out that the uniquely
American approach to a republican form of government held the view
that “heterogeneity, far from being an obstacle, would be a creative force,
improving deliberation and producing better outcomes... Alexander
Hamilton invoked this point to defend discussion among diverse people
within a bicameral legislature, urging... ‘the jarring of parties... will
promote deliberation’.”%

Indeed, the governing Supreme Court decisions make it clear that
freedom of information and the press transcend mere economics. Justice
Frankfurter put it explicitly in concurring in Associated Press,

A free press is indispensable to the workings of our democratic society.
The business of the press, and therefore the business of the Associated
Press, is the promotion of truth regarding public matters by furnishing
the basis for an understanding of them. Truth and understanding are
not wares like peanuts and potatoes. And so, the incidence of restraints
upon the promotion of truth through denial of access to the basis for
understanding calls into play considerations very different from

12



LeGAL PrINCIPLES AND ANALYTIC FRAMEWORK

comparable restraints in a cooperative enterprise having merely a
commercial aspect.%

Since then, the Supreme Court has reaffirmed this view with respect
to newspapers and has unflinchingly applied it to all forms of mass media,
including broadcast TV? and cable TV.2 Simply, the needs of citizens
cannot be reduced to the needs of consumers. Therefore, “we should
evaluate new communications technologies, including the Internet, by
asking how they affect us as citizens, not mostly, and certainly not only,
by asking how they affect us as consumers.””?* Competition and economics
in the commercial market may help to meet both sets of needs — needs as
consumers and citizens. But, when the two come into conflict, citizens’
needs for democratic discourse should take precedence over the
commercial marketplace of the mass media.® The goal of media policy
should be to promote a vigorous forum for democratic discourse.

| refer to the “forum for democratic discourse” rather than the
“marketplace of ideas,” because the marketplace metaphor is far too
commercial. While the basic concept underlying the marketplace of ideas
Is sound - ideas competing for attention and support in an open public
arena - the picture of a marketplace fails to capture the fundamental
gualitative difference between the nature of action and interaction in the
commercial marketplace and the forum for democratic discourse.?® | want
to draw a sharper distinction between democratic discourse and
commercial media.

The objective of the commercial marketplace is to exchange goods
and services to improve efficiency and produce profit. The objective of
the forum for democratic discourse is to promote a “robust exchange of
views” that produces “participation, understanding and truth.”?

The aspiration for the First Amendment embodied in contemporary
Supreme Court case law provides a properly bold vision. Freedom of
the press and a robust exchange of views are complex, qualitative goals,
which are inherently less tangible than a simple concept of profit or loss.
That they are less precise, however, does not make them less important.
The fact that the goal is intangible should not prevent us from striving to
define it with greater rigor.

Indeed, many of the wounds that the FCC has suffered in the D.C.
Court of Appeals are self-inflicted. The Commission has failed to
articulate a coherent and consistent vision, letting “a variety of cross-
cutting objectives...obscure... the most important role that government
regulations designed to enhance media diversity can play: thwarting the
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creation of undue concentration of media power, thereby advancing the
project of democratic deliberation.”?® Those who would abandon the goal
of promoting diversity in favor of promoting efficiency are misguided.*®
Structural limits remain the best means for promoting diversity in civic
discourse.

Uncontrolled centralization of media power presents a threat to liberty
no less acute than the uncontrolled centralization of political powver.
Concentrated media powver is utterly unaccountable to the citizenry.
Similarly put, those who control the electronic media could, with
sufficient concentration of media power, effectively displace citizens
as the de facto rulers...

Structural regulation — limiting the number of stations that a single
entity can control, divorcing ownership of print media from ownership
of broadcast media within the same community, limiting the number
of stations that a single entity can own or control within a community,
or licensing stations on a community-by-community basis... are
mechanical in operation... They are also viewpoint-neutral. The
Commission is not picking and choosing among potential speakers in
drafting or applying these rules.®

Participation in Democratic Debate

The distinction between the commercial marketplace and the forum
for democratic discourse becomes readily apparent when we respond to
the advice frequently given by the most ardent advocates of pure
economics to the complaint of mediocrity in the media. When the poor
guality of the media product is brought up, they give a good free market
response — “If you do not like what is on the tube, turn it off.” An okay
answer for consumers is very bad for citizens. It may be perfectly
acceptable for consumers to be forced to vote with their dollars and turn
off commercial entertainment, but it is not acceptable for citizens to be
turned off by the poor quality of civic discourse, and then have no
comparable alternative to which they can turn. As Justice Brandeis
explained in his concurrence in Whitney v. California,

Those who won our independence believed that the final end of the
State was to make men free to develop their faculties; . . . that the greatest
menace to freedom is an inert people; that public discussion is a political
duty; and that this should be a fundamental principle of American
government.®
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The desire for active participation and the duty to discuss have
Important implications. Justice Brandeis’ admonition against turning
citizens into passive ‘couch potatoes’ needs to be given its full weight in
constructing media ownership policy.

In particular, citizens must enter the debate not simply as listeners
or viewers, but also as speakers. One goal is to ensure that they are well
informed, receiving good, diverse information. Another even higher goal
Is to have them engage actively as participants in civic discourse.®®* The
First Amendment implications of policies should not only be about how
much citizens have to listen to, but also about their opportunities to speak
and be heard. Sunstein puts it as follows:

with respect to a system of freedom of speech, the conflict between
consumer sovereignty and political sovereignty can be found in an
unexpected place: the great constitutional dissents of Supreme Court
Justices Oliver Wendell Holmes and Louis Brandeis... Note Brandeis’
suggestion that the greatest threat to freedom is an “inert people,” and
his insistence, altogether foreign to Holmes, that the public discussion
is not only a right but also a “political duty”... On Brandeis’s self-
consciously republican conception of free speech, unrestricted
consumer choice is not an appropriate foundation for policy in a context
where the very formation of preferences, and the organizing processes
of the democratic order, are at stake.*

In fact, in each of the Supreme Court cases dealing with electronic
media, the court has lamented not that there is not enough to hear or see,
but that the number of electronic voices possible is far smaller than the
number of potential speakers. Starting with an early radio case, National
Broadcasting Co. v. United States, the Supreme Court found that “its
facilities are limited; they are not available to all who may wish to use
them; the radio spectrum simply is not large enough to accommodate
everybody.”® A quarter of a century later, with regard to television,
FCC v. National Citizens Commission for Broadcasting again examined the
disproportional relationship between potential speakers and electronic
voices.

Because of the problem of interference between broadcast signals, a
finite number of frequencies can be used productively; this number is
far exceeded by the number of persons wishing to broadcast to the
public.®®

In Red Lion Co. v. FCC, the unique nature of electronic speech was
underscored when the court noted that “where there are substantially
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more individuals who want to broadcast than there are frequencies to
allocate, it is idle to posit an unabridgeable First Amendment right to
broadcast comparable to the right of every individual to speak, write, or
publish.”?’

In fact, in the Sinclair Broadcast Group v. FCC decision, which dealt
with local media markets, the court went to considerable lengths to reject
Sinclair’s claim that its First Amendment rights had been harmed by the
duopoly rule.

[B]ecause there is no unabridgeable First Amendment right comparable
to the right of every individual to speak, write or publish, to hold a
broadcast license, Sinclair does not have a First Amendment right to
hold a broadcast license where it would not, under the Local Ownership
Order, satisfy the public interest. In NCCB the Supreme Court upheld
an ownership restriction analogous to the Local Ownership Order, based
on the same reasons of diversity and competition, in recognition that
such an ownership limitation significantly furthers the First
Amendment interest in a robust exchange of viewpoints. The Court
states in NCCB that it ““saw nothing in the First Amendment to prevent
the Commission from allocating licenses so as to promote the ‘public
interest’ in diversification of the mass communications media.*®

The general principle that First Amendment policy should draw
people into civic discourse applies with particular force to minority points
of view. In the commercial model, popular, mainstream, and middle of
the road ideas will almost certainly find a voice, one that is likely to be
very loud. However, the unpopular, unique, and minority points of view
will not. Profit maximization in increasingly centralized, commercial
media conglomerates promotes standardized, lowest-common-
denominator products that systematically exclude minority audiences,
eschew controversy, and avoid culturally uplifting but less commercially
attractive content. Sunstein makes this point forcefully by noting that a
“principle function of a democratic system is to ensure that through
representative or participatory processes, new or submerged voices, or
novel depictions of where interests lie and what they in fact are, are heard
and understood.”®

The idea of a duty to discuss and the need for a vibrant democratic
discourse lead Sunstein to warn that the passive satisfaction that the media
can induce is not an adequate standard for democracy. He argues that
the mere fact that citizens keep watching the available fare with various
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levels of satisfaction and dissatisfaction does not demonstrate the success
of the media market from the point of view of democratic discourse.

Much of the time, people develop tastes for what they are used to seeing
and experiencing... And when people are deprived of opportunities,
they are likely to adapt and to develop preferences and tastes for what
little they have. We are entitled to say that the deprivation of
opportunities is a deprivation of freedom —even if people have adapted
to it and do not want anything more.®

Similar points hold for the world of communications. If people are
deprived of access to competing views on public issues, and if as a result
they lack a taste for those views, they lack freedom, whatever the nature
of their preferences and choices.*

Information Dissemination, not Entertainment

The narrow economic view of media leads FCC Chairman Powell
directly to a failure to recognize the distinction between entertainment
and information and between variety and diversity. He has expressed
skepticism that there is a viewpoint expressed in most television
programming, and accordingly, skepticism as to whether ownership
limits serve any public benefit. As the Chairman stated in USA Today,

[t]his is some sort of Citizen Kane idea that our thoughts will be directed
to particular viewpoints. But the overwhelming amount of
programming we watch is entertainment, and | don’t know what it
means for the owner to have a political bias. When I’'m watching
Temptation Island, do | see little hallmarks of Rupert Murdoch?#

Actually, even at the level of entertainment, the Chairman is not
entirely correct. The decision of what is entertaining and what values
are promoted in society is clearly embodied in the commercial decision
underlying “Temptation Island.” It stands for the proposition that paying
people money to put their relationships in jeopardy under a voyeuristic
lens constitutes good programming. It is highly unlikely that such a
view would come from programming on the Pax network, or even on
some of Fox’s affiliates, as long as they remain independent and can
choose not to air programming that offends their local community
values.*

Additionally, what gets seen and not seen is quite clearly reflected
in Rupert Murdoch’s values, such as his decision not to include CNN
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and the BBC in his cable offerings in China because they have, for example,
offered unflattering portraits of the Chinese government’s stand on
human rights issues. Murdoch understood that his ability to continue
broadcasting in China was at stake and made a business decision to
exclude such programming,* just as Comcast chose not to allow antiwar
commercials to be aired on its systems.*

The most important point is that even if the economic media
marketplaces were composed of significant numbers of small firms
competing aggressively with one another, an unfettered commercial mass
media market might not lead to the vibrant forum for democratic
discourse that our Constitution attempts to promote because diverse
sources of information are not the object of commercial competition. It
favors entertainment at the expense of information. Owen Fiss articulates
this point well when he notes that:

None of this is meant to denigrate the market. It is only to recognize
its limitations. The issue is not market failure but market reach. The
market might be splendid for some purposes but not for others. It
might be an effective institution for producing cheap and varied
consumer goods and for providing essential services (including
entertainment) but not for producing the kind of debate that constantly
renews the capacity of a people for self-determination.*

Concentration of ownership may foster entertainment variety, but
it undermines diversity of information and journalistic enterprise.

It is certainly true that a person with two radio stations within the
same market will probably select different program formats for each
station whereas divided ownership might lead to competition within
the same format. Suppose, however, that Disney owned both stations.
Would the stations’ news bureau report on Disney misdeeds with the
same salacious alacrity of a competing local station unaffiliated with
Disney? It seems rather unlikely.*

Limits on Ownership to Promote Diversity

Asthe D.C. Appeals Court noted, diversity of ownership isacritical
aspect of diversity of information. In Associated Press, the Supreme Court
also recognized that limitations on private interests to promote freedom
of the press were permissible.

Freedom to publish means freedom for all and not for some. Freedom
to publish is guaranteed by the Constitution, but freedom to combine
to keep others from publishing is not. Freedom of the press from
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governmental interference under the First Amendment does not
sanction repression of that freedom by private interests.

Democracy theorists and legal scholars have identified a range of
benefits of dispersed media ownership including “the salutary effect of
ensuring a local media presence... the ancillary effect of dividing up
ownership rights to the mass media... and... the effect of dispersing media
power among multiple owners.”*® Increasing the number of
independently owned media outlets plays a critical role as a deterrent to
negative behavior. Edwin Baker argues that,

A society’s capacity to maintain its democratic bearings or its ability to
resist demagogic manipulation may be served by a broad distribution
of expressive power, especially media-based power. Such a distribution
may be harder for a demagogue to manipulate or control or may be
better able to deter political abuses because of being more difficult to
control. On this account, the value of a wide distribution of media
ownership lies not in any particular media product that this ownership
produces on a day-to-day basis (such that the value will be reflected in
market sales) but the democratic safeguards that this ownership
distribution helps provide.*®

The antagonism that the bold aspiration for the First Amendment
seeks to achieve fosters accountability. As Ronald Krotoszynski and
Richard Blailock put it, “[jJust as divided political power fosters
accountability —a central tenet of federalism — so too, divided media power
fosters accountability.™!

Baker argues that the promotion of diversity should not simply be
applied to owners, but also to forms of ownership. He argues that

[O]ur system of free press expression must include a plurality of speaker

types, including commercial mass media, government subsidized

noncommercial media, independent publishers, political and nonprofit

associations, universities and individuals. To some extent, each of these
speaker types offsets, complements, and checks the rest.>

In fact, one of the great weaknesses of the simplistic economic
approach to media ownership is its failure to recognize that information
IS not just a commodity in which one source of information from one
type of media can substitute for another. Institutional diversity —different
types of media with different cultural and journalistic traditions and
different business models — plays a special role in promoting civic

19



A BoLD ASPIRATION FOR THE FIRST AMENDMENT

discourse. Unique perspectives provided by different institutions are
highly valued as sources of information.

Judge Learned Hand painted a picture of diversity that was
properly complex, noting that a newspaper “serves one of the most vital
of all general interests: the dissemination of news from many different
sources, and with as many different facets and colors as possible” because
“it is only by cross-lights from varying directions that full illumination
can be secured.”® As a recent law review article puts it:

[I]t is problematic, or as Judge Learned Hand asserted “impossible,”
to treat different news services as “interchangeable...” A newspaper
reflects the biases and views of its writers, editors, and perhaps owners.
One newspaper may downplay and truncate a news wire story, while
the other newspaper may carry it as a headline. These are non-fungible
commodities. Thus, the marketplace is not about consumers switching
from one homogenous product to another. Rather, it is the net increase
in consumer welfare from having many competing news sources and
editorial voices... Unlike restraints on ordinary commodities (where
consumers may turn to less-desirable alternatives but the overall
societal impact is not significant), for restraints in the media, the
alternative may be inherently unsatisfactory and the costs imposed on
society may be significant.>

A narrow view that all media information is fungible fails to
recognize the unique role of newspaper reporting as a fourth estate:
checking waste, fraud, and abuse of power by governments and
corporations. It ignores the difference between national and local news
markets and the tendency of nationally oriented media, which maximize
profit by presenting programming attractive to national audiences and
national advertisers, to homogenize the local point of view out of
existence.

These courts have recognized that news comes from many sources:
newspapers, television, radio, magazines and more recently the
Internet. These sources all arguably compete for the public’s attention.
But these courts have found that both the format and nature of
information in local daily newspapers distinguish them from news and
entertainment provided by other sources. Daily local newspapers
provide a “unique package” of information to their readers. National
newspapers lack the local news and advertising. Radio and television
are primarily dedicated to entertainment and their news content lacks
the breadth and depth of daily newspapers.*®

The narrow view also fails to recognize the unique importance and
role of television in the political process in a different way. Television is
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special because of its immense power to influence public opinion® and
the role it plays in elections. “Because of the speed and immediacy of
television, broadcasters perform these public forum-type functions even
more than general interest intermediaries in the print media.””*” The broad
language that the Supreme Court used in justifying the imposition of
obligations on television, with a direct link back to the admonition of
Brandeis, bears repeating. As Sunstein puts it,

[T]he Court said “assuring that the public has access to a multiplicity
of information sources is governmental purpose of the highest order,
for it promotes values central to the First Amendment.” The Court
also emphasized the “potential for abuse of... private power over a
central avenue of communications,” and stressed that the Constitution
“does not disable the government from taking steps to ensure that
private interest not restrict, through physical control of a critical
pathway of communications, the free flow of information and ideas.%®

An unsophisticated view of media outlets pays no attention to the
size of the organizations that produce news and information or their
geographic orientation, in the process losing all perspective on citizens’
ability to gain access to the media. As corporate scale dwarfs individual
resources, citizens are cut off from the means of communication.
Associated Press certainly expressed a concern about the sheer size of news
organizations and the influence that could result.*®

The narrow view of the public interest taken by Chairman Powell
— which concerns itself with the promotion of commercially successful
entertainment variety — sells the First Amendment short. The Supreme
Court and the founders of the republic had a much bolder aspiration
than that. As Sunstein argues, the lifeblood of democracy is the process
of participation in the forum of discourse made up of diverse arenas for
discussion and debate.

We have seen that the essential factor is a well-functioning system of
free expression — the “only effective guardian,” in James Madison’s
words, “of every other right.” To be sure, such a system depends on
restraints on official censorship of controversial ideas and opinions.
But it depends on far more than that. It also depends on some kind of
public domain, in which a wide range of speakers has access to a diverse
public —and also to particular institutions, and practices, against which
they seek to launch objections. Above all, a republic, or at least a
heterogeneous one, depends on arenas in which citizens with varying
experiences and prospects, and different views about what is good and
right, are able to meet with one another and to consult.®°
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THE NEeeD 1O IMPROVE DEMOCRATIC DISCOURSE

Demographic Changes

There is a final, fundamental way in which the simplistic, strictly
economic view that counts only the number of entertainment channels
undervalues civic discourse. It fails to consider whether there is a need
for a more effective means of public debate. Counting the number of
outlets without reference to the population they serve or the issues they
must deal with ignores the needs of the citizenry for information. If citizen
participation in civic discourse is to continue to be or become more
effective, a substantial improvement in the means of communication at
the disposal of the public—far beyond commercial mass media
influences—must be promoted through public policy. Policy must
recognize that this aspiration for civic discourse must be placed in the
social, economic and political context in which citizens live.*

While it is certainly true that there is a great deal more information
available to more educated citizens today than twenty-five or fifty years
ago, it is also true that they need more information. The population has
grown in size and diversity. Mobility, globalization of the economy,
internationalization of communications, and social fragmentation place
greater demands on the communications network to enable citizens to
be informed about increasingly complex issues, to express their opinions
more effectively in civic discourse and to remain connected to their
communities.

The broad parameters of change in American society over the past
three decades are so profound that we can safely conclude that a much
more diverse set of media institutions and outlets is needed to disseminate
information. | focus on the past three decades because many of the rules
governing the structure of media ownership were adopted in the early
1970s. For the purposes of this analysis, | start with the household as the
consumption unit. TV markets are defined in terms of households. The
bulk of newspaper distribution is home delivery.

The number of households has increased by 67 percent in the past
two decades. This is twice as fast as the increase in the population (see
Figure I-1). This reflects a dramatic change in the composition of
households units. The number of married families has declined, while
single parent households have increased sharply.
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Figure I-1: The Typical U.S. Household Has Changed
Dramatically
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At the same time, there has been a dramatic change in the racial
and ethnic make-up of the population. The share of Hispanics and Asian/
Pacific Islanders has doubled. Combining these two trends produces a
stunning increase in the diversity of the population.

While the population has become increasingly diverse, it has been
drawn more tightly into a more complex world (see Figure 1-2).% In 1970,
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Figure I-2: The U.S. Has Become Much More Deeply
Embedded In The World Economy
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exports and imports equaled about eight percent of gross national
product. In 2000, the figure was twenty percent. Global financial markets,
in which the U.S. is the leading actor, have grown dramatically. 1n 1970,
the goods and services produced by the U. S. economy equaled about
fifteen percent of global financial transactions. By 2000, they equaled
only two percent.

The most dramatic changes can be seen in the movement of people.
In 1970, two percent of the American population traveled abroad. By
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2000, that number had grown tenfold to equal twenty percent of the
population. Similarly, foreigners traveling to the U.S. equaled two percent
of the population in 1970. By 2000, it had increased to equal sixteen
percent of the population. Foreign born, non-citizens resident in the U.S.
equaled five percent of the population in 1970. Today they equal ten
percent and their racial and ethnic make-up has changed dramatically.
In 1970, they were predominantly Europeans. Today they are
predominantly Hispanics and Asians.

Technological Change

While the demand side of the media market has become much more
complex, the supply side has become much more powerful. The power
of digital communications is being greatly enhanced by improved video
Images with impact heightened by real-time interactivity and ubiquitous
personalization. Dramatic increases in the ability to control and target
messages and track media use could result in a greater ability to
manipulate and mislead, rather than a greater ability to educate and enlist
citizens in a more intelligent debate. Individual members of society need
new communication skills and access to technology to express themselves
and evaluate the information presented by more powerful messengers;
citizens need a new kind of “media literacy.”

The new technologies of commercial mass media are extremely
capital intensive and therefore restrict who has access to them. The size
of media organizations presents a growing mismatch between those in
control and average citizens.*® A small number of giant corporations
interconnected by ownership, joint ventures, and preferential deals now
straddles broadcast, cable and the Internet. Access to the means of
communication is controlled by a small number of entities in each
community and these distribution proprietors determine what
information the public receives.

Notwithstanding the growth of new media, the dominant mass
media-commercial television —remains extremely scarce in an important
sense. The number of channels available is quite small compared to the
number of citizens. Sunstein argues that even in cyberspace, where web
sites and home pages are extremely plentiful, there is scarcity of another
key element of the communications process: attention.®

At this pointin time, the hope that new technologies will strengthen
civic discourse is just that—a hope. Claims that dramatic changes have
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already rendered policies to promote diversity obsolete are premature
and unsupported by the evidence. There has been far less fundamental
change in the forum for democratic discourse than meets the eye.

At the same time, while the Internet has opened possibilities for
new avenues of civic discourse, it has not yet even begun to dislodge the
commercial mass media from their overwhelmingly dominant role. There
Is also a strong trend of commercialization and centralization of control
over the Internet that may restrict its ultimate impact on civic discourse.®

SELLING FIRST AMENDMENT PuBLIC INTEREST PRINCIPLES SHORT

Chairman Powell’s decision to define his job as promoting economic
efficiency and profits in the entertainment industry and reducing the
public interest to variety in entertainment programming sells short the
aspiration the Supreme Court articulated for the First Amendment.

The broadcast networks embellish these themes, rejecting the
scarcity argument declaring that “the ‘scarcity doctrine’ is and always
has been a factual and economic absurdity.”®® The “widest possible
dissemination” principle of First Amendment jurisprudence is reduced
to a shadow of its bold aspiration,

What really matters with ideas from a political point of view is whether
they can be suppressed. But given the importance of interpersonal
communications, it is extremely difficult to suppress ideas — they can
“leak out” even through small or economically minor media outlets.®’

This view of civic discourse leads directly to a rather remarkable
conclusion: the size of the audience does not matter. As their expert put
it, “In short, the audience of a media outlet is unrelated to the outlet’s
significance in the marketplace of ideas.”® The media companies have
put forward a remarkably simple strategy for hiding the extremely
concentrated condition of media markets; they tell the FCC to simply
ignore it.®°

Obviously, if you are a prime time programming giant that reaches
into tens of millions of homes each night seeking to eliminate regulations
that prevent you from growing larger, it is convenient to claim you have
no more significance than the web site of the local astronomical society,”
which gets a handful of hits a month. It may be convenient, but it does
not make much sense. Yet, that is exactly how the network broadcasters
recommend the FCC analyze media markets. The ability of a citizen to
whisper a counter argument over the backyard fence is equal to the
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powerful electronic media that broadcast the owner’s point of view to
millions of viewers.

The media owners’ utter disdain for the First Amendment policy
repeatedly enacted by the Congress and supported by the courts is evident
In their rejection of the policy to promote localism in the media. As their
leading expert puts it, “Why should the government seek to promote
local content as opposed to, and especially at the expense of, any other
category of ideas?”’"

Congress has long recognized that local decisions like school board
elections, policing, zoning, refuse collection, and fire and rescue deeply
affect the quality of life and need to be aired in the media to have an
informed demaocratic debate. Congressional elections are also local affairs
that receive little detailed attention in the national media. The empirical
evidence indicates that their concern that national media will neglect local
issues is well grounded. The national chains may not like the policy of
promoting localism, but it has a sound basis in social reality and law.

The role of the FCC is further restricted in the industry view by
Insisting that the economic impact on consumers should be the sole focal
point of analysis, not the impact on the citizen’s freedom of speech.

Whether ownership concentration poses harm to competition or to
consumers is precisely the question on which the Commission should
focus, and it is exactly the question upon which the antitrust laws and
their enforcers focus.™

In the narrow economic view, the importance of ownership
disappears since, “itis the tastes and demands of audiences, not the wishes
of broadcasters that determine the extent of content diversity in a
competitive marketplace.”” The empirical evidence simply does not
support this view. Not only do owners actively take points of view on
key issues, but economic processes drive them to under serve and
undervalue preference minorities.

Moreover, since the role of citizens and civic discourse are read out
of the Communications Act by the broadcasters, we should not be
surprised to find that the distinction between entertainment and news
and information is eliminated.

[T]he commission’s sometime preoccupation with news and public
affairs, as distinct from entertainment programming... makes even less
sense than localism. First, broadcast news is entertainment — it has to
be, at least in part, in order to attract audiences that can be sold to

advertisers.™
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In this view of the world, the commercial purposes of the
broadcasters overwhelm the role of the media in civic discourse. People
cannot possibly watch television to become informed. They can only
watch it to be entertained. If the Commission accepts this view of its
First Amendment charge under the Communications Act, it should not
be surprised to find that it has no role since “it will duplicate the work of
the Antitrust Division, which would be a waste of public resources.”’
Although entertainment certainly can contribute to civic discourse and it
certainly shapes social and cultural values, news and information provide
the critical inputs for public decision making about key public policy
issues.

The twisted logic of the broadcast networks stands economic
analysis on its head. Rather than count the audience or market share of
each firm, they simply equate all outlets, regardless of the disparity in
the reach or audience. Proper economic analysis counts these sources
according to their market share.

The extreme position of the networks leads them to another absurd
conclusion. For example, they say that any web site that “could plausibly
offer content specific to the Milwaukee DMA”7® counts just as much as
the most powerful broadcast station. A cursory glance at the Internet
web sites the broadcasters list would no doubt show that the content
was not “specific” to Milwaukee. Further, over half of the web sites on
the list are, in fact, the web sites of local media outlets. Being the same
owners, they bring little new to the table. Virtually all of the remainder
Is highly specialized, with little capacity or inclination to produce general
news and information. None have the ability to announce events with
the broad impact of the electronic media.

In their analysis, the network broadcasters equate WTMC, the NBC
affiliate in Milwaukee that leads the broadcast market, to the following
web sites: Milwaukee Aquarium Society, Milwaukee Astronomical
Society, and the Milwaukee Curling Club. Interestingly, Journal
Communications, which owns WTMC, the number one TV station, also
owns the Milwaukee Journal, the largest newspaper in the Milwaukee
DMA, and two of the top radio stations in the Milwaukee area. The failure
to recognize any difference between huge media conglomerates and
minuscule web sites defies common sense, is inconsistent with economic
analysis, and has no basis in media jurisprudence.

This approach to the analysis of market structure in the marketplace
of ideas certainly suits the interests of owners of the high-rated prime

28



LeGAL PrINCIPLES AND ANALYTIC FRAMEWORK

time shows, but itis simply not a realistic view of the role and function of
broadcast TV in contemporary society. One need only observe the
behaviors of political candidates to recognize that all media outlets are
not equal in democratic discourse. Candidates spend huge sums of
resources on TV advertising, which consumes the vast majority of their
campaign budgets.

PusLic OrPINION ABOUT THE MEDIA

Fortunately, it is not only the courts and congress that reject the
narrow economic view of the electronic mass media; the public does too
(see Figure 1-3). Although the FCC Chairman and the head of the Mass
Media Bureau have expressed their disdain for public input on important
policy issues,’” as reexamination of the rules governing media ownership
and the flow of information over communications networks plays out, it
Is critical that policy makers recognize that the public has a vision for
democratic mass media and advanced communications networks that is
much more consumer and citizen friendly than the apparent view of the
Chairman and the majority at the FCC. The hundreds of thousands of
cards and letters sent to the Commission by concerned citizens indicate
a great deal of public interest in preserving ownership limits.”® Public
opinion surveys over the past several years demonstrate that the public’s
view of media concentration and digital communication networks stands
in sharp contrast to the narrow view being pushed by the industry and
the Chairman of the Federal Communications Commission.

Ironically, the Lou Dobbs Moneyline show on CNN ran an online
poll asking whether “too few corporations own too many media outlets?”
Ninety-eight percent said yes.” Hearst, one of the publishers seeking
relaxation of the rules, conducted a poll that asked whether the current
rules should be modified.® The respondents voted almost seven to one
in favor of keeping the rules. The paper cautioned that the sample might
not be representative, which is true of the Lou Dobbs poll as well.
Scientific samples yield similar results.

¢ Incontrastto recent FCC proposals that express little concern about
increasing concentration in the media and telecommunications
industries, the public is troubled by the growing concentration of
the media.

¢ Incontrastto FCC Chairman Powell, who has expressed skepticism
over the usefulness of the public interest standard mentioned 112
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FIGURE 1-3: The Public Opposes Greater Media Concentration and
Supports Public Interest Obligations on Broadcasters
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Sources: Digital Media Forum Survey Findings on Media Mergers and
Internet Open Access, September 13, 2000. Consumer Federation of
America, Media Policy Goals Survey, September 2002; Mergers and
Deregulation on the Information Superhighway: The Public Takes a Dim
View: Results of a National Opinion Poll (Consumer Federation of
America and Center for Digital Democracy September 1995); Project on
Media Ownership, People for Better TV, Findings of a National Survey,
Lake Snell Perry & Associates, May 1999. Percentages may not sum to
100 due to rounding and the fact that “Don’'t Know” responses are not
included in the Figure.
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times in the Communications Act, the public expresses strong

support for public interest obligations for both television and the

Internet.

Across a range of questions, public concern over growing media
concentration appears to have increased since the mid-1990s when the
passage of the Telecommunications Act of 1996 deregulated media and
triggered a wave of mergers.8! By a wide margin (70% vs. 30%), survey
respondents believe that media companies are becoming too large. This
concern reflects their belief that mergers between media companies do
not lead to better content and services (58% vs. 41%). They believe that
mergers result in higher, not lower, prices (50% vs. 12%) and worse, not
better, quality (36% vs. 14%). Consequently, they think it should be
harder, rather than easier, for media mergers to be approved (55% vs.
32%). They are strongly opposed to very large mergers, like the AT&T/
Comcast merger (66% vs. 12%).

The public also opposes mergers across media types, such as
between broadcast stations and newspapers. Asked whether such
mergers would be good or bad for their communities, respondents felt it
would be bad by a three to one margin (49% to 17%). Asked whether
such mergers would be good or bad for the country, their negative reaction
was even stronger. Between 55 and 75 percent of respondents said mergers
would be bad, compared to fewer than 15 percent who said mergers
would be good. These cross-media mergers are a source of concern
because respondents felt there would be less, not more, diversity of
editorial points of view (43% vs. 18%) and that diversity of points of
view in covering local news would decrease, not increase (39% vs. 21%).

Concern about the impact of mergers on the quality and content of
programming reflects a deeply seated concern among consumers. They
do not feel that television accurately represents the average consumer
(60% vs. 28%). Almost one half (47%) does not trust the information they
find in the news. Another Lou Dobbs Moneyline poll a few days later
found that 45 percent of the respondents were skeptical of the media, 42
percent were mad as hell about its performance, and only ten percent
thought the media did a good job.

Respondents deem it important that shows reflect the cultural and
ethnic make-up of the community (very important = 35%, somewhat
Important = 42%, not important at all = 23%). Similarly, they deem it
Important to have public affairs programs that discuss local issues (very
Important = 43%, somewhat important = 43%, not important at all = 13%).
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They find it very important (68% = very, 25% = somewhat) that local
news and events are reported.

The public supports a range of public interest obligations. Almost
two-thirds of respondents believe that broadcasters will just maximize
profits if not directed to air public interest programming (63%).
Substantial majorities of respondents believe broadcasters should provide
public service programming and services. For example, approximately
70 percent of respondents say broadcasters should be required to provide
more educational programming, and that figure rises to 85 percent when
the new digital spectrum can be used for this purpose. The public
supports a community trust fund to support public programs (very
Important = 36%, somewhat important = 43%; not important at all = 17%).

The support for community-oriented activities with respect to
television has transferred to the new communications media — the Internet.
Respondents express support for public interest obligations extending
to the Internet. They would like some sections of the Internet to be
commercial free (82%) and protected from commercial development
(77%). They believe some of the space on the Internet should be devoted
to public forums (72%) and non-profit groups (68%). They believe service
providers should give free advertising to charities (65%) and regularly
post public service announcements (59%).

Thus, the Supreme Court’s bold aspiration for amore diverse media
Is shared by the public, as is the recognition that the media should bear
public interest obligations. This is as far from a toaster with pictures as
one could get.
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II. Mebia Economics aAND DEMocCRATIC DISCOURSE

The previous legal discussion sets out the public policy issues by
emphasizing the ways in which civic discourse transcends mere
economics. This section takes the argument one step farther. It
demonstrates why economic characteristics of mass media production
result in “market failure.” Even if a marketplace of ideas were all we
wanted, the commercial mass media would not produce it. In other
words, the problem is not that ‘good’ economics makes for ‘bad’ civic
discourse. In fact, vigorous, atomistic competition is generally considered
supportive of democracy. The problem is that the structural tendencies
of media markets make for ‘bad’ economics, which reinforces the tendency
of failure in the forum for democratic discourse.

THE TYRANNY OF THE MAJORITY IN THE MAss MEDIA

Competition, Democracy and the Shortcomings of Mass Media

Vigorously competitive markets are not antithetical to democratic
processes. Indeed, economists stress that there are political reasons to
prefer atomistically competitive markets. F. Michael Scherer and David
Ross, among the most prominent analysts of industrial organization, note
that analysis should begin with the political implications of economic
institutions.® Specifically, they ask, “Why is a competitive market system
held in such high esteem by statesmen and economists alike? Why is
competition the ideal in a market economy, and what is wrong with
monopoly?” They provide a series of answers, starting from the
decentralized, objective processes that typify atomistically competitive
markets and check the power of large entities.

One of the most important arguments is that the atomistic structure of
buyers and sellers required for competition decentralizes and disperses
power. The resource allocation and income distribution problem is
solved through the almost mechanical interaction of supply and
demand forces on the market, and not through the conscious exercise
of power held in private hands (for example, under monopoly) or
government hands (that is, under state enterprise or government
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regulation). Limiting the power of both government bodies and private
individuals to make decisions that shape people’s lives and fortunes
was a fundamental goal of the men who wrote the U.S. Constitution.®

Other economic characteristics of atomistically competitive markets
that converge with democratic principles are the autonomy and freedom
of entry that such markets imply.

A closely related benefit is the fact that competitive market processes
solve the economic problem impersonally, and not through the personal
control of entrepreneurs and bureaucrats...

[Another] political merit of a competitive market is its freedom of
opportunity. When the no-barriers-to-entry condition of perfect
competition is satisfied, individuals are free to choose whatever trade
or profession they prefer, limited only by their own talent and skill
and by their ability to raise the (presumably modest) amount of capital
required.®

Thus, atomistic competition promotes individualistic, impersonal
decisions with freedom of opportunity and relatively low resource
requirements for entry. These are ideal for populist forms of democracy.®
Lawrence Lessig points out that at the time of the framing of the
Constitution the press had a very atomistic character.

The “press” in 1791 was not the New York Times or the Wall Street Journal.
It did not comprise large organizations of private interests, with millions
of readers associated with each organization. Rather, the press then
was much like the Internet today. The cost of a printing press was low,
the readership was slight, and anyone (within reason) could become a
publisher —and in fact an extraordinary number did.®

The problem in contemporary mass media markets is that they have
moved quite far from the competitive form of organization. In fact, the
pursuit of efficiency through economies of scale and network effects has
pushed many contemporary industries toward oligopoly or monopoly.
This is a source of concern and requires constant vigilance in all
commercial markets. Efficiency that results from large economies of scale
also leads toward small numbers of competitors and can degenerate into
inefficient abuse of monopoly power.®” In media markets, where the
Impact reverberates so powerfully in the forum for democratic discourse,
these tendencies must be prevented from distorting civic discourse.
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An Economic Theory of Discrimination

It has long been recognized that the technologies and cost structure
of commercial mass media production in the 20" century are not
conducive to vigorous, atomistic competition. Printand broadcast media
have unique economic characteristics.® To the extent that economicsis a
consideration, economic competition in commercial mass media markets
cannot assure diversity and antagonism.®

The conceptual underpinnings of the argument are well known to
media market analysts.®® On the supply-side, media markets exhibit high
first copy costs or high fixed costs.”* On the demand-side, media market
products are in some important respects non-substitutable or exhibit
strong group-specific preferences.*

The “welfare” effect of these characteristics is to cause the market
to fail to meet the information needs of some groups in society. This
results because groups express strong preferences for specific types of
programming or content. Programming that is targeted at whites is not
highly substitutable for programming that is targeted at blacks, from the
point of view of blacks. If fixed costs and group preferences are strong,
producers must decide at whom to target their content. Given the profit
maximizing incentive to recover the high costs from the larger audience,
they target the majority. The minority is less well served.

Figure I1-1 demonstrates the strong differences between blacks and
whites in their preferences for programming. Similarly, preferences differ
sharply across groups defined by gender, age, race and ethnicity
(Hispanic). The Figure shows the ranking among whites and blacks of
the top ten shows viewed by whites, the top ten shows viewed by blacks,
and the six news shows ranked in the top twenty among whites. In all,
we have 25 shows, fifteen that are highly ranked among whites and
fourteen that are highly ranked among blacks. There is little overlap
between the two groups.

The easiest way to appreciate the difference is to note that nine of
the top ten ranked shows among blacks do not even rank in the top fifty
among whites. The most popular fifteen shows among whites have an
average ranking of 57 among blacks. The top ten shows among blacks
have an average ranking of 85 among whites.  The difference in
preference for the popular news shows is similar. The average ranking
for the six news shows analyzed among whites was fourteen; among
blacks it was 53.
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FIGURE I1-1: Most Popular TV Shows Differ Between White
And Black Audiences
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Source: Goldberg, Bernard, Bias (Washington, D.C.: Regnery, 2002), pp. 150, 155.

The tendency to under serve minority points of view springs in
part from the role of advertising in the media.*®* Advertising as a
determinant of demand introduces a substantial disconnection between
what consumers want and what the market produces.
significant extent, because advertisers account for such a large share of
the revenue of the mass media, the market produces what advertisers
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want as much as, if not more than, what consumers want. Second, because
advertising in particular, and the media in general, revolves around
influencing people’s choices, there is a sense in which the industry creates
its own demand.®* The tendency to avoid controversy and seek a lowest
common denominator is augmented by the presence of advertisers,
expressing their preferences in the market.®

As articulated and empirically demonstrated by Joel Waldfogel,
this might be termed an economic theory of discrimination “because it
gives a non-discriminatory reason why markets will deliver fewer
products —and, one might infer, lower utility — to ‘preference minorities,’
small groups of individuals with atypical preferences.”®® Discrimination
results not from biases or psychological factors, but from impersonal
economic processes.

A consumer with atypical tastes will face less product variety than one
with common tastes.... The market delivers fewer products — and less
associated satisfaction — to these groups simply because they are small.
This phenomenon can arise even if radio firms are national and entirely
non-discriminatory.

The fundamental conditions needed to produce compartmentalized
preference externalities are large fixed costs and preferences that differ
sharply across groups of consumers. These conditions are likely to
hold, to greater or lesser extents, in a variety of media markets —
newspapers, magazines, television, and movies.*’

This poses a fundamental challenge to the validity of the assumption
that markets allocate resources efficiently.

Friedman has eloquently argued that markets avoid the tyrannies of
the majority endemic to allocation through collective choice. Mounting
evidence that minority consumer welfare depends on local minority
population in local media markets indicates that, for this industry at
least, the difference between market and collective choice allocation is
a matter of degree, not kind. It is important to understand the
relationship between market demographic composition and the
targeting of programming content because related research documents
a relationship between the presence of black-targeted media and the
tendency for blacks to vote.%

Figure 11-2 shows graphically how the tyranny of the majority works
in media markets. When there are large fixed costs, a limited ability to
cover the market and strong differences in preference for programming,
profit maximizers serve the core audience and neglect small preference
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FIGURE I11-2: Conceptualizing The Tyranny of the Majority
in Media Markets
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minorities. The larger the minority group and the closer its taste to the
majority, the more likely it is to be served.

The tyranny of the majority in media markets is linked to the
tyranny of the majority in politics because the media are the means of
political communication.
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We present evidence that electoral competition leads candidates to
propose policies that are supported by proportionately larger groups
and that members of these groups are more likely to turn out if they
find the proposed policies more appealing. In addition, we show that
candidates find it easier to direct campaign efforts at larger groups
because many existing media outlets cater to this audience...

Channels of communication that are used to disseminate political
information rarely exist for the sole purpose of informing potential
voters. The number of channels that candidates have at their disposal
reflects the cost structure of printing newspapers, establishing radio
stations, and founding political groups. To the extent that these
activities carry fixed costs, channels that cater to small groups are less
likely to exist. The welfare implications — if one views the decision to
vote as the decision to “consume” an election — are analogous to those
of differentiated markets with fixed costs.*

The Impact of Market Failure on Civic Discourse

The impact of market failure is felt in three areas: owner influence,
loss of local perspective, and erosion of checks and balances and other
positive externalities of vigorous civic discourse.

Baker presents a lengthy discussion of the political implications of
the monopolistic media market. The first point is that it results in market
power, traditionally measured as monopoly profits.'® For media markets,
however, economic profits can be used (dissipated) in another important
way. Media monopolists can use their market power to influence content
or policy directly.

The weak competition that results from the first copy/non-
substitutability characteristics allows owners to earn monopoly profits
and to use monopoly rents to pursue their personal agendas. The claim
that ownership of the media does not matter to the selection and
presentation of content is not plausible.’® Whatever their political
preferences, media owners are in a uniquely powerful position to
influence civic discourse. They can use both the economic resources made
available by their market power (as can monopolists in any industry)
and the unique role of the media to pursue those preferences.

Nevertheless, within this type of competition, products’ uniqueness
or monopoly status often permits considerable margin for variation
while still remaining profitable. The “potential” profit of the profit
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maximizing strategy can be realized and taken out as profit — which is
what the corporate newspaper chains are accused of doing. However,
the market itself does not require the profit maximizing response as it
does in models of pure competition. Rather, the potential profit can
instead be spent on indulging (or “subsidizing”) the owners’ choices
about content or price.1%

One set of behaviors that is particularly problematic involves
undemocratic uses of media market power in pursuit of the private
interests of owners through manipulation, co-optation and censorious
behaviors.'®® This can undermine the watchdog role of the press or distort
coverage of events, when it suits their interests. The chilling effect need
not be conscious or overt. Powerful media owners tend to be very visible
figures in their political and policy preferences. Employees and
Institutions instinctively toe the line and self-censor out of an instinct for
self-preservation, which dampens antagonism in the media.'®

Even though this is not Waldfogel’s central concern, when he looks
at the question of ownership, he finds support for the view that ownership
matters beyond “simple” economics. Waldfogel finds in his study of radio
markets that “black owners enter in situations that white owners avoid.””®
He continues to consider possible explanations for this behavior and offers
a hypothesis that relies on owner preferences,

A second possibility is that black owners enter for “ideological” reasons,
which means they are willing to forego some profits in order to provide
a particular sort of programming. This hypothesis would rationalize
the observation that black-owned and targeted stations have fewer
listeners, on average, that [sic] their white-owned counterparts (in
markets with both white and black-owned, black-targeted stations).
Black owners’ willingness to accept smaller returns could explain why
greater black ownership increases black-targeted programming:
additional black owners are willing to enter low-profitability market
niches (programming to small black audiences) that whites would not
enter.1%

Perhaps Waldfogel puts the word “ideology” in quotes to blunt its
negative connotation. Baker presents the policy implications in terms
that are familiar and relevant to the arena of diversity policy in civic
discourse.

Choice, not merely market forces, influences quality. Choice explains
the variation both within and between ownership categories. Moreover,
quality may provide some efficiencies and management qualities that
sometimes increase the enterprise’s potential for profits or quality.
However, the incentives for executives (editors and publishers) in chain
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firms as well as the added pressures of public ownership are likely to
be directed toward focusing on increasing profits. Possibly due to price
of membership or involvement within a community that leads to
dedication or desires to form status in that community, local ownership
might be sociologically predicted to lead to greater commitment to and
greater choice to serve values other than the bottom line.'”’

Baker argues that the experiences of civic discourse for minorities
and the public at large are deeply affected by ownership. Large,
monopolistic structures make it more difficult for opinion leaders within
minority or niche communities to gain experience in the industry.

[A] complex democracy may benefit society as a whole... And a complex
democracy may require media entities that not only provide particular
content but that are experienced as being owned, or at least controlled,
by different groups or by people who identify as and are identified by
others as being members of or having allegiances to particular groups.
If so, the ownership pattern called for by this democratic theory would
have significant positive externalities, but an antitrust analysis would
remain blind to the costs of any merger that undermines this
distribution.%

Baker links the need to have policies that promote viewpoint
diversity to the tendency of the commercial media to under serve the less
powerful in society.!® In order for the media to meet the needs of these
groups, it must inform and mobilize them.

[P]luralist democracy hopes to generate fair bargains as a result of
groups’ pressing their interests. In this process, the media should
perform several tasks. First, the press should provide individuals and
organized groups with information that indicates when their interests
are at stake. Second, the media should help mobilize people to
participate and promote their divergent interests... Third, for pluralist
democracy to work, information about popular demands must flow
properly - that is, given the practical gap between citizens and policy
makers, the press should make policy makers aware of the content
and strength of people’s demands.?

That these needs have traditionally been centered in localism is
understandable. The primary referent for identity and community has
traditionally been and remains significantly local.!** The link between
localism and de-concentration of the media seems obvious. Changes in
electronic media distribution technologies have not significantly altered
this fundamental relationship.'? Waldfogel finds important localism
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effects operating in the media that support this view. He finds that the
preference externality operates in non-prime time programming because
it is subject to greater local control and therefore can be more responsive
to local market conditions.*®* Concentration of national and local markets
into national chains reinforces the tendencies of media owners to ignore
local needs.**

Left unrestrained, the marketplace will produce fewer watchdog
activities conducted by less rigorous institutions. The public at large
benefits from the watchdog function beyond the value that individual
media firms can capture in their market transactions (advertising revenue
and viewer payments). Baker uses investigative journalism as an example.
Abuses are less likely to be uncovered and more likely to occur because
the deterrent of the threat of exposure will be diminished.¢

One item both news entities “sell” is expose's on the content of
investigative journalism. Not just the readers or listeners but all
members of the community benefit from whatever reform or better
government or improved corporate behavior that occurs due to these
stories. This journalism can create huge positive externalities. The
paper’s limited number of purchasers cannot be expected to pay the
full value of this benefit - they have no reason to pay for the value
received by non-readers. Even more (economically) troubling, a major
benefit of the existence of news organizations that engage in relatively
effective investigative journalism is that this journalism deters wrong
doing by governmental or corporate actors - but deterred behavior
produces no story for the journalism to report and hence for the media
entity to sell. The paper has no opportunity to internalize these benefits
of its journalism - an economic explanation for there being less of this
type of journalism than a straight welfare economics analysis justifies.!®

The positive externalities that Baker identifies with respect to the
watchdog and experiential functions are part of a larger category of
externalities associated with information products, particularly civic
discourse content. Information products, to a significant degree, are seen
as possessing attributes of public goods. Sunstein makes this broader
point in regard to television.

Even if broadcasters did provide each viewer with what he or she
wanted, a significant problem would remain, and from the economic
point of view, this is probably the most serious of all. Information is a
public good, and once one person knows something (about for example,
product hazards, asthma, official misconduct, poverty, welfare reform,
or abuse of power), the benefits of that knowledge will probably accrue
to others.'’
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Note that two of the central issues mentioned by Sunstein are
positive externalities in the political arena on which Baker’s analysis is
centrally focused: official misconduct and abuse of power. These are but
two of many externalities of information production.®

The central fact that all of these discussions share is that market
forces provide neither adequate incentives to produce the high quality
media product, nor adequate incentives to distribute sufficient amounts
of diverse content necessary to meet consumer and citizen needs.
Sunstein states the general proposition as follows:

Individual choices by individual viewers are highly likely to produce
too little public interest programming in light of the fact that the benefits
of viewing such programming are not fully “internalized” by individual
viewers. Thus, individually rational decisions may inflict costs on
others at the same time that they fail to confer benefits on others. In
this respect, the problem “is not that people choose unwisely as
individuals, but that the collective consequences of their choices often
turn out to be very different from what they desire or anticipate.”*

To most media analysts in our democracy, institutions play a critical
role in mediating between individuals and the political process. Some
draw the link between the institution and the investigative role.

Democratic governance requires a free press not just in the sense of a
diversity of expression. It requires the institution of a free press. It
requires media with the financial wherewithal and political
independence to engage in sustained investigative journalism, to expose
the errors and excesses of government and other powerful political
and economic actors...

Our best hope for democratic governance in this world is far messier
than the ideal republic of yeomen. It requires mediating institutions
and associations, private and public concentrations of wealth and
power, and varied mechanisms to maintain multiple balances of power
within government, within civil society, and between government and
civil society.'?

One of the central benefits of promoting deconcentrated and diverse
media markets is to provide a self-checking function on the media.
The media needs to be accountable to the public, but that function
cannot, as a general matter, be provided by government action in our
political system. It can best be provided by the media itself, as long as
there is vigorous antagonism between sources of news and
information.#
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Baker finds that one function of structural policy is to promote
Institutions that have different structures!? and are driven by different
institutional imperatives.

Finally, the market does not measure preferences for nor produce
sufficientamounts of noncommodified media products. Thus, itis likely
(but not certain) that self-conscious people would favor rules or
subsidies that tilt production toward more diverse noncommodified
media...

Thus, media policy should favor structural rules that allocate or
encourage the allocation of decision-making control over content
creation to people with commitments to quality rather than merely to
the bottom line (e.g., the content creators themselves or decentralized
control by people involved in the media enterprise). This goal, for
example, supports a drastic revitalization of antitrust enforcement in
the media area, with the policy being guided by First Amendment
concerns that go beyond traditional market analyses. It also supports
the following: the long-standing FCC policy of favoring license grants
for applicants whose principals live in the community or, even better,
whose principals are themselves involved in management; tax policies
that favor family ownership rather than sale to conglomerate interests;
labor laws that favor a stronger editorial voice for media workers;
business organization laws that favor media ownership by workers or
non-profit organizations; and access rules or provision of
communications facilities (e.g., public-access channels) that provide
greater opportunities to communicate for individuals and
noncommercial entities.'?®

OWNERSHIP MATTERS

The empirical evidence available in the academic and trade
literatures overwhelmingly supports the concerns expressed about the
emergence of a hyper-commercialized, concentrated mass media.
Commercialism can easily overwhelm public interest and diverse
content.’?* Concentration drains resources from journalistic enterprises.'?
Empirical evidence clearly suggests that concentration in media markets—
fewer independent owners — has a negative effect on diversity.!*® The
evidence to support this conclusion includes both annecdotal examples
and statistical studies. The economic interests of media owners influence
their advertising, programming choices, and how they provide access to
political information.*?’
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Conglomerates are driven by advertisers, who exercise influence
over content.’® Dangerous abuse of this influence ranges from favorable
newspaper reviews of a broadcaster’s programming!?® or loss of
coverage,’® to positive editorials/opinion articles about the business
interests of a broadcaster or politician.®! Such favoritism would be more
difficult to prevent if cross-ownership were broadly permitted.’*? When
the two largest sources of news and information — television and
newspaper —come under the same ownership roof, there is special cause
for concern about business pressures that could undermine the forum
for democratic discourse.'*

Bias-Bashing Among the Most Prominent American Journalistic Icons

The “biases” of owners are frequently known, as a flap about Rupert
Murdoch’s news operations at Fox television attests. The close political
connection between Fox’s Roger Ailes and the Republican Party was
underscored by his admission that he had sent a public policy memo to
the Bush Administration.®** The response from Fox to these “charges”
explained in a 2002 best seller by Bernard Goldberg says mountains about
the slanting of TV news and commentary across the board.

This is how Roger Ailes... explained it in a New York Times Magazine
piece in June 2001: “There are more conservatives on Fox. But we are
not a conservative network. That disparity says far more about the
competition.” In other words, if Fox is alleged to have a conservative
bias, that’s only because there are so few conservative voices on the air
at ABC, CBS, NBC, CNIN and MSNBC. There certainly is a conservative
“attitude” at Fox, a conservative sensibility. 1*

Goldberg ends his discussion of bias in the TV media, which begins
with and focuses on an op-ed piece about liberal bias in the TV media he
had published in the Wall Street Journal, with a discussion of bias in the
print media in a second op-ed on the editorial pages of the Wall Street
Journal.

Consider this: In 1996 after | wrote about liberal bias on this very page,
Dan [Rather] was furious and during a phone conversation he indicated
that picking the Wall Street Journal to air my views was especially
appalling given the conservative views of the paper’s editorial page.
“What do you consider the New York Times?” | asked him, since he had
written op-eds for that paper. “Middle of the road,” he said.

| couldn’t believe he was serious. The Times is a newspaper that has
taken the liberal side of every important social issue of our time, which
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is fine with me. But if you see the New York Times editorial page as
middle of the road, one thing is clear: You don’t have a clue. **

There are many who would debate the “liberal” bias of the New
York Times, but it is clear that there is little love lost between the New York
Times and Mr. Ailes and his supporters. Within a week of the revelation
of Mr. Ailes’” memo to the White House, the New York Times chastised
Ailes in an editorial, pointing out that giving advice to the President

would be fine, were Mr. Ailes still in the business of advising political
candidates, but as a top executive of a news organization he should
know better than to offer private counsel to Mr. Bush.

Mr. Ailes’ action seems especially hypocritical for someone who has
spent years trumpeting the fairness of Fox and the partisanship of just
about everybody in the news business. Fox’s promotional slogan is:
“We report, you decide.” But the news channel has a Republican tilt
and a conservative agenda.'®

In fact, Paul Krugman (certainly a Demaocrat, if not a liberal) writing
in the New York Times, repeated Al Gore’s complaint that the “liberal
media” had gone very conservative.

This week Al Gore said the obvious. “The media is kind of weird these
days on politics,” he told The New York Observer, “and there are some
major institutional voices that are, truthfully speaking, part and parcel
of the Republican Party.

The reaction from most journalists in the “liberal Media” was
embarrassed silence. |1 don’t quite understand why, but there are some
things that you’re not supposed to say, precisely because they are so
clearly true.'®®

Michael Kelly, a conservative columnist, could not let the Gore/
Krugman complaint pass without comment.**® He cites about a dozen
“major surveys on the political beliefs and voting patterns of mainstream
print and broadcast journalists” from 1962 to 2001, which show about a
three-to-one ratio (46 to 15) of liberals to conservatives. He answers the
rhetorical question, “Does a (still) largely liberal news media (still) exhibit
a largely liberal bias?”” with a resounding “Sure.”'* He cites S. Robert
Lichter, president of the independent Center for Media and Public Affairs,
who observes that,

[JJournalist